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CONTRACTS OF INDEMNITY AND THE STATUTE 
OF FRAUDS 


A RULE of law is a statement of uniformity of behavior, 
whether of planets or atoms or men —a statement by which 
their future behavior can be predicted with reasonable assurance. 
Many such statements turn out to be inaccurate or even wholly 
worthless, for predictions do not always come true. If the stated 
rule is part of the common law, it purports to represent past expe- 
rience, and is based upon a uniformity of action by judicial and 
executive officers of the state. It enables one to predict like ac- 
tion in the future by such officers. That such predictions have 
some measure of accuracy is witnessed by the fact that a large 
legal profession can make a living, not only as advocates in a liti- 
gation but also as advisory counsel to prevent litigation and to lay 
such a foundation that future litigation will be successful. If the 
stated rule is statutory law, it purports to direct human behavior 
for the future, and again enables one to predict the action ef judi- 
cial and executive officers. These predictions also have a certain 
amount of accuracy, an amount that should increase as the statute 
grows older and its effect upon judicial and executive action be- 
comes a part of experience. 

In the case of the common law rules new and disturbing ele- 
ments continually appear, turning old rules that once were a 
sound basis of prediction into empty and lifeless formulas or 
worse. Ordinarily the change occurs slowly; and acute lawyers 
who know the life around them as well as mere verbal formulas 
can take the changes into account in making their advisory 
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predictions for clients. Statutory rules in the beginning usually 
create an illusion of certainty; with experience the illusion van- 
ishes. Safe prediction as to the exact operation of the statute must 
await actual experience in its application. It is always true that 
along the boundaries of its application the statutory rule varies 
and is recreated exactly the same as a common law rule, and for 
the very same reasons. This is not judicial usurpation; it is 
merely inevitable necessity.* 

The Statute of Frauds has now been a part of the law of the 
land for one quarter of a millenium. It has been interpreted and 
applied by the courts in tens of thousands of cases. Surely there 
have been experience and time enough to create uniformity and 
to make prediction a pleasure. It is safer, however, merely to say 
that they have sufficed to destroy the illusion. The legislative 
words usually are, “No action shall be brought whereby to 
charge... .” If this was meant to prevent the “bringing” of 
actions, how great the disappointment! The bulky contents of 
the reports and the digests suggest that an action has in fact been 
brought in almost every instance where a “ special promise” of 
the prescribed classes has been made and has not’been performed, 
as well as in great numbers of cases where the alleged promise has 
not been made at all. In the latter cases the statute may have 





1 In Hanau v. Ehrlich, [1911] 2 K. B. 1056, 1069, Buckley, L. J., said: “ It is 
now two centuries too late to ascertain the meaning of s. 4 by applying one’s own 
mind independently to the interpretation of its language. Our task is a much more 
humble one; it is to see how that section has been expounded in decisions and how 
the decisions apply to the present case.”” No doubt the same could be said of almost 
any written constitution or statute, but usually with a lesser degree of truth. 

In Reeve v. Jennings, [1910] 2 K. B. 522, 529, Coleridge, L. J., said: “ The 
Statute of Frauds has been much buffeted about by decisions, but its life is not quite 
extinct.” In the case before him he held that the statute made the promise unen- 
forceable. 

SmitH, Contracts (1847) 32, commenting upon Lord Nottingham’s statement 
that every line of the statute was worth a subsidy, observes: “ Every line has cost 
a subsidy, for it is universally admitted that no enactment of any Legislature ever 
became the subject of so much litigation.” 

“This provision comes to us from the original statute of frauds, 29 Car. II, of 
which it has been said by an enthusiast that every line was worth a subsidy, and by 
a cynic that every line has cost a subsidy to interpret. The latter statement has 
been gaining force as the ingenuity of greed has, through centuries, been strained to 
escape this apparently plain provision, until its application is now surrounded by 
such a cloud of decisions as to defy exhaustive examination.” McCord v. Edward 
Hines Lumber Co., 124 Wis. 509, 510, 102 N. W. 334, 335 (1905). 
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been an added safeguard for the innocent against the dishonest; 
in the former cases it offers a possible refuge for contract break- 
ers. If the statute was meant as a basis for predicting the be- 
havior of plaintiffs and their lawyers, the best that we can say of 
the legislature is that it “meant well.” Of course, it is possible 
to assert that but for the statute many more cases would have 
been brought, especially fraudulent ones; no one can prove what 
would have been had there been no statute. It is at least as cer- 
tain that but for the statute there would have been fewer broken 
promises and less litigation.” 

If the legislature meant to lay a basis not for predicting the be- 
havior of plaintiffs but for predicting the behavior of judges when 
actions are brought on the special promises described in the 
statute, the disappointment is also very great. There is much 
conflict and lack of uniformity. Two conflicting tendencies have 
been evident for the whole two hundred and fifty years. One of 
these is to regard the statute as a great and nobie preventive of 
fraud and to apply it against the plaintiff with a good conscience 
even in cases where no doubt exists that the defendant made the 
promise with which he is charged.* The other and much more 
frequent one is to enforce promises that a jury would find to have 





2 “He rests his defence on the: statute of frauds, which probably generates as 
many frauds as it prevents.” Lamborn v. Watson, 6 Har. & J. 252, 255 (Md. 1824). 
“The whole argument is grounded on the interpretation of the Statute of Frauds, 
that unfortunate statute, the misguided application of which has been the cause of 
so many frauds. Like any other statute, it is to be read with common sense and 
understanding.” Bacon, V. C., in Morgan v. Worthington, 38 L. T. (N. s.) 443, 
445 (1878). 

3 As might be expected, Lord Kenyon was all for a strict application. In 
Chater v. Beckett, 7 T. R. 201, 204 (1797), he said: “I lament extremely that ex- 
ceptions were ever introduced in construing the statute of Frauds; it is a very 
beneficial statute and if the Courts had at first abided by the strict letter of the 
act it would have prevented a multitude of suits that have since been brought.” 

In Woollam v. Hearn, 7 Ves. 211, 218 (1802), Sir William Grant said: “‘ Thinking, 
as I do, that the Statute has been already too much broken in upon by supposed 
equitable exceptions, I shall not go farther in receiving and giving effect to parol 
evidence, than I am forced by precedent.” But more than a century later, the Privy 
Council held in direct conflict with his decision and did not even mention the case. 
United States v. Motor Trucks, Ltd., [1924] A. C. 196. 

In Dunphy v. Ryan, 116 U. S. 491, 498 (1886), Woods, J., said: “ The statute 
of frauds is founded in wisdom and has been justified by long experience.” But 
he added: “ Courts of equity, to prevent the statute frem becoming an instrument 
of fraud, have in many instances relaxed its provisions,” 
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been in fact made, and if necessary to this end to narrow the oper- 
ation of the statute.* This narrowing of application was some- 
times accompanied by general words of encomium for the great 
statute; but in recent years the courts nearly always say nothing 
on the subject except what may be necessary to the business ac- 
tually in hand, the enforcement of the promise. The narrowing 
process has been in part one of supposed interpretation of lan- 
guage and in part one of permitting the jury to determine the ap- 
plication of the statute by a general verdict under instructions 
that do not in fact hamper the jury in its effort to do “ justice.” ° 
The statutory clause forbidding an action on a promise that “ is 


4 In many cases the courts have worked indefatigably to prevent a defendant 
from using the statute to defeat the enforcement of his promise. In Bader v. 
Hiscox, 188 Iowa 986, 174 N. W. 565 (1919), the plaintiff had been seduced by the 
defendant’s son and had brought civil and criminal proceedings. The defendant 
promised to convey land to the plaintiff if she would marry the son and dismiss the 
proceedings. The plaintiff fully performed her part, and the court enforced the 
defendant’s oral promise. To do this, the court avoided the marriage clause by 
holding that marriage was not the consideration because it was not the “end to be 
attained ” but was a mere necessary “incident”; it avoided the land clause by 
holding that full performance of the consideration by the plaintiff took the case 
out of the statute; and it avoided the clause dealing with defaults of another by the 
bare assertion that “the defendant did not undertake to answer for the debt or 
default of his son. ... The obligation assumed by him was primary and upon 
his own credit.” This was a most meritorious decision in a case where to apply the 
statute would have done grave injustice. The antecedent decisions were such as to 
enable the court to hurdle three different clauses of the statute, all three of which 
seem applicable to the defendant’s promise. 

5 The South Carolina judges have shown some interesting changes of attitude 
toward the statute. “ No statute has been so much, and, in my opinion, so justly 
eulogized for its wisdom as the statute of Frauds. This branch of it tends to re- 
press evil practices which would otherwise spring up to the insecurity of all. But 
for the salutary influence of this statute, thousands would tumble into ruin by 
having their estates taken from them to answer for the debts, defaults, and mis- 
carriages of others. So far therefore from believing that this branch of the statute 
of Frauds has a tendency to produce injustice and wrong, I think it the only 
bulwark of security to shield men from those evils which the statute was intended 
to remedy.” Leland v. Creyon, 1 McCord 100, 105 (S. C. 1821). 

In Hillhouse v. Jennings, 60 S. C. 373, 380, 38 S. E. 599, 601 (1901), the court 
said: “ Hard cases arise when this provision of our law is applied; but this Court 
does not make the law, but it does enforce it in sorrow over its rigor in some 
instances.” The South Carolina court has avoided some of its sorrow by largely 
nullifying the statutory provision affecting promises to answer for the debt of an- 
other person. It has sustained a verdict for the plaintiff on the oral promise of a 
landlord to guarantee payment of money loaned to his tenant. Farmers Bank v. 
Eledge, 126 S. C. 517, 120 S. E. 362 (1923) ; Gaines v. Durham, 124 S. C. 435, 117 
S. E. 732 (1923). 
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not to be performed within the space of one year” has been so 
interpreted as not to apply to contracts where either party can 
and does perform his own part within one year although the other 
cannot,® or to contracts that can on any remote contingency be 
performed within a year but that in fact have been in course of 
performance for a great many years before bringing suit.’ In 
many hundreds of cases a defendant has been held on his oral 
promise to answer for the debt of another by instructing the jury 
that the defendant is bound if “sole credit ” was given to him and 
none to the third person.* Under such an instruction, if the jury 
believes that the promise was made and relied upon, a verdict is 
rendered for the plaintiff and sustained on appeal. There is more 
or less variation in the form of instruction given to the jury. 

It is these conflicting tendencies that may be in part responsible 
for the conflict that exists in regard to promises of indemnity; but 
it is also in part due to differences in definition of the word “ in- 
demnity ” and to mental confusion arising out of the complexity 
of legal relations in cases involving at least three parties and often 
more than three. The statute itself does not contain the word 
“indemnity ” ; it does not say “ any special promise to indemnify 
another.” A promise of indemnity is within the statute only in 
case it is held to be a promise to answer for the debt or default of 
another person. When will it be so held? 

In the first place, it is clear that a promise of indemnity is not 
within the statute if there is no duty owed by a third person to the 
promisee that would be discharged by the performance of the new 
promisor, or the performance of which would discharge the new 
promisor. Thus, if A says to B: “If you will buy too shares of 
X stock, I will indemnify you against loss,” A’s promise is not 
within the statute, since there is no third person who owes any- 





6 Donellan v. Read, 3 B. & Ad. 899 (1832); Diamond v. Jacquith, 14 Ariz. 1109, 
125 Pac. 712, L. R. A. 1916D 880 (1912); Bird v. Bilby, 202 Mo. App. 212, 215 
S. W. 909 (1919) ; Pierce v. Paine’s Estate, 28 Vt. 34 (1855). 

7 Warner v. Texas & Pacific R. R., 164 U. S. 418 (1896) (contract enforced 
after 13 years); Quirk v. Bank of Commerce, 244 Fed. 682 (C. C. A. 6th, 1917) 
(service for life) ; Myers v. Saltry, 163 Ky. 481, 173 S. W. 1138 (1915) (to rear and 
educate a child). 

8 Hammond Coal Co. v. Lewis, 248 Mass. 499, 143 N. E. 309 (1924); Hines 
& Smith Co. v. Green, 121 Me. 478, 118 Atl. 296 (1922) ; Myer v. Grafflin, 31 Md. 
350 (1869) ; Simpson v. Penton, 2 Cr. & M. 430 (1834) ; Darnell v. Tratt, 2 C. & P. 
82 (1825). 
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thing to B, the promisee.’ The same reason applies to promises 
to indemnify an officer who seizes goods at the promisor’s re- 
quest,’ or one who brings or defends a suit in which the promisor 
has some interest," or one who is induced to make an entry or a 
user that may turn out to be tortious,’* A promise to a debtor or 
other obligor to pay his debt or save him harmless from his obli- 
gation is a promise of indemnity not within the statute.** 
Secondly, it is equally clear that a promise of indemnity is 
within the statute if it is made to a creditor of some third person 
and for that person’s benefit and accommodation, and if perform- 
ance by either the third person or the new promisor will discharge 
the duty of the other to the creditor. In such a case the word in- 
demnify is being used in exactly the sense of “ guarantee ” or “‘ be 
surety for.” Such use of the term is not bad English, although it 
. ought to be avoided in law. Thus, if S says to C; “ Lend money 
to P and I will indemnify you against loss,” the promise of S is a 
promise to answer for P’s debt to C and is within the statute.* 





® Kilbride v. Moss, 113 Cal. 432, 45 Pac. 812 (1896) ; Merchant y, O’Rourke, 111 
Iowa 351, 82 N. W. 759 (1900); West v. King, 163 Ky. 561, 174 S. W. 11 (1915); 
Green v. Brookins, 23 Mich. 48 (1871) ;, Trenholm v. Kloepper, 88 Neb. 236, 129 
N. W..436 (1911) (promise to pay back the purchase price) ; Patrick v. Barker, 78 
Neb. 823, 112 N. W. 358 (1907) ; Crook y. Scott, 65 App. Div. 139, 72 N. Y. Supp. 
516 (1901), aff'd, 174 N. Y. 520, 66 N. E. 1106 (1903); Moorehouse v. Crangle, 36 
Ohio St. 130 (1880) ; Clement v. Rowe, 33 S. D. 490, 146 N. W. 700 (1914); Bain 
v. Lovejoy, 234 8. W. 1096 (Tex. 1921) ; Lingelbach v. Luckenbach, 168 Wis. 481, 
170 N. W. 711 (1919) (promise to buy the shares back at the same price). 

A promise to indemnify one who gives over money to the promisor to invest is 
not a guaranty if the investment does not consist of a loan to a third person. The 
same is true if the promise is made to induce an investment to be made by the 
plaintiff himself. See Partin v. Prince, 159 N. C, 553, 75 S. E. 1080 (1912). 

10 Lerch v, Gallup, 67 Cal. 595, 8 Pac. 322 (1885) ; Stark v. Raney, 18 Cal. 622 
(1861) ; Tarr v. Northey, 17 Me. 113 (1840) ; McCartney v. Shepard, 21 Mo. 573 
(1855) ; Thompson v. Coleman, 1 South. 216 (N. J. 1818); Mays v. Joseph, 34 
Ohio St. 22 (1877). 

11 Marcy v. Crawford, 16 Conn. 549 (1844); Wilson v. Smith, 73 Iowa 420, 
35 N. W. 506 (1887) ; Goodspeed v. Fuller, 46 Me. 141 (1858); Knight v. Sawin, 
6 Me. 361 (1830); Wells v. Mann, 45 N. Y. 327 (1871) ; Evans v. Mason, 1 Lea 
26 (Tenn. 1878) ; Dorwin y. Smith, 35 Vt. 69 (1862); Adams v, Dansey, 6 Bing. 
506 (1830). 

12 Marcy v. Crawford, 16 Conn. 549 (1844) (entry to try title); Weld v. 
Nichols, 17 Pick. 538 (Mass. 1836) (user of party wall); Allaire v. Ouland, 2 
Johns, Cas. 52 (N. Y. 1800) (entry). 

18 Conkey v. Hopkins, 17 Johns. 113 (N. Y. 1819). 

14 In Mallet v. Bateman, L. R. 1 C. P. 163, 171 (1865), the court said: “ That 
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There is one type of case, however, that presents special diffi- 
culties and that has resulted in much conflict of decision. This is 
a promise to indemnify one who is a surety, a guarantor, or bail for 
a third person. The following are illustrations: A says to S, 
(1) “ Indorse P’s note to C as surety and I will indemnify you ”; 
(2) “Guarantee P’s debt to C and I will save you harmless ” ; 
(3) “Lend P your credit in the purchase of goods from C and I 
will see that you lose nothing.” In cases like these the clear 
weight of authority is that A’s promise is not within the statute; *° 





is, in substance, an engagement by which the buyers of the goods are not to be 
exonerated, but the defendant is to indemnify the seller against their default. 
That is clearly a contract within the Statute of Frauds.” See also Bennighoff v. 
Robbins, 54 Mont. 66, 166 Pac. 687 (1917). 

15 Godden v. Pierson, 42 Ala. 370 (1868) (but see Posten v. Clem, infra note 
16); Reed v. Holcomb, 31 Conn. 360 (1863); Smith v. Delaney, 64 Conn. 264, 29 
Atl. 496 (1894) ; McCormick v. Boylan, 83 Conn. 686, 78 Atl. 335 (1910) (Com- 
pare Clement’s Appeal, 52 Conn. 464 (1885), a particularly bad decision, inade- 
quately considered.) ; Clark v. Toney, 17 Ga. App. 803, 88 S. E. 690 (1916) ; Res- 
seter v. Waterman, 151 Ill. 169, 37 N. E. 875 (1894) (stating that the principal 
debtor owed the plaintiff no duty of indemnity) ; Stoltenberg v. Johnson, 163 Ill. 
App. 422 (1911) ; Anderson v. Spence, 72 Ind. 315 (1880) ; Mills v.. Brown, 11 Iowa 
314 (1860) ; Patton v. Mills, 21 Kan. 163 (1878) ; Dunn v. West, 5 B. Mon. 376 (Ky. 
1845) ; Lucas v. Chamberlain, 8 B. Mon. 276 (Ky. 1848); George v. Hoskins, 17 
Ky. L. R. 63, 30 S. W. 406 (1895); Dyer v. Staggs, 217 Ky. 683, 290 S. W. 
494 (1927); Smith v. Sayward, 5 Me. 504 (1829); Alger v. Scoville, 1 Gray 
391 (Mass. 1854); Aldrich v. Ames, 9 Gray 76 (Mass. 1857); Hawes v. 
Murphy, 191 Mass. 469, 78 N. E. 109 (1906); Boyer v. Soules, 105 Mich. 
31, 62 N. W. 1000 (1895) ; Fidelity & Casualty Co. v. Lawler, 64 Minn. 144, 66 
N. W. 143 (1896); Esch v. White, 76 Minn. 220, 78 N. W. 1114 (1899) ; Minick 
v. Huff, 41 Neb. 516, 59 N. W. 795 (1894) ; Holmes v. Knights, 10 N. H. 175 (1839) ; 
Demeritt v. Bickford, 58 N. H. 523 (1879); Warren v. Abbett, 65 N. J. L. 90, 46 
Atl. 575 (1900); Cortelyou v. Hoagland, 40 N. J. Eq. 1 (1885) (overruled in 
Hartley v. Sandford, 66 N. J. L. 627, 50 Atl. 454 (1901)); Chapin v. Merrill, 4 
Wend. 657 (N. Y. 1830) ; Barry v. Ransom, 12 N. Y. 462 (1855) ; Sanders v. Gil- 
lespie, 59 N. Y. 250 (1874) ; Tighe v. Morrison, 116 N. Y. 263, 22 N. E. 164 (1889) 
(a good discussion) ; Jones v. Bacon, 145 N. Y. 446, 40 N. E. 216 (1895); Rose v. 
Wollenberg, 31 Ore. 269, 44 Pac. 382 (1896) (cases well reviewed); Alphin v. 
Lowman, 115 Va. 441, 79 S. E. 1029 (1913) (overruling Wolverton v. Davis, 85 
Va. 64, 6 S. E. 619 (1888)); Faulkner v. Thomas, 48 W. Va. 148, 35 S. E. o15 
(1900) semble; Shook v. Vanmater, 22 Wis. 532 (1868); Vogel v. Melms, 31 Wis. 
306 (1872) ; Thomas v. Cook, 8 B. & C. 728 (1828) ; Reader v. Kingham, 13 C. B. 
(N. S.) 344 (1862); Wildes v. Dudlow, L. R. 19 Eq. 198 (1874); In re Bolton, 
8 T. L. R. 668 (1892); Guild & Co. v. Conrad, [1894] 2 Q. B. 885; Harburg 
India Rubber Comb Co. v. Martin, [1902] 1 K. B. 778, semble. 

In Hall v. Equitable Surety Co., 126 Ark. 535, 191 S. W. 32 (1917), the court 
held that a defendant who had promised to indemnify a surety was not himself a 
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but a good many decisions have been contra," 


writers agree with them.*’ 

The majority decisions already cited are supported by many 
cases holding that one who becomes a surety on the oral promise 
of a co-surety to indemnify him can enforce that promise.** In 
this case it is true that the promisor is usually bound to the credi- 


and some law 





surety and therefore was not discharged by the failure of the surety to sue his 
principal at the defendant’s request. This is a correct holding. 

Of course a promise by the principal debtor himself to indemnify his surety 
is not within the statute, for it is a promise of a performance that the law would 
require of him even if he made no promise, and no third party is under obligation 
to the promisee. See Robertson v. Wilhoite, 157 Ky. 58, 162 S. W. 563 (1914); 
Kaigler v. Brannon, 137 Ga. 36, 72 S. E. 400 (1911) (promise of principal to 
indemnify his agent); Potter v. Brown, 35 Mich. 274 (1877). 

16 Posten v. Clem, 201 Ala. 529, 78 So. 883, 1 A. L. R. 381 (1918); May v. 
Williams, 61 Miss. 125 (1883); Craft v. Lott, 87 Miss. 590, 40 So. 426 (1906) ; 
Bissig v. Britton, 59 Mo. 204 (1875); Hurt v- Ford, 142 Mo. 283, 44 S. W. 228, 
41 L. R. A. 823 (1898) ; Hartley v. Sandford, 66 N. J. L. 627, 50 Atl. 454 (1901) ; 
Draughan v. Bunting, 9 Ired. L. 10 (N. C. 1848) ; Easter v. White, 12 Ohio St. 219 
(1861) ; Nugent v. Wolfe, 111 Pa. 471, 4 Atl. 15 (1886) ; Bayard v. Penna. Knitting 
Mills, 137 Atl. 910 (Pa. 1927) ; Simpson v. Nance, 1 Spear 4 (S. C. 1842) ; Macey 
v. Childress, 2 Tenn. Ch. 438 (1875). 

17 Wiuiston, ConTrRACTs (1920) § 482; ARNOLD, OUTLINE OF SURETYSHIP AND 
Guaranty (1927) 8§ 65-74. 

Holding the view supported herein, see STEARNS, SURETYSHIP (1922) § 33; 
Costican, CAsEs ON Contracts (1921) 1254, n. 18; BisHop, Contracts (2d ed. 
1907) § 1265; Anson, Contracts (Corbin’s ed. 1924) § 97; 2 STREET, FOUNDATIONS 
oF Lecat Liasmity (1906) 186; Burdick, Suretyship and the Statute of Frauds 
(1920) 20 Cor. L. Rev. 153; Steinmetz, Contracts of Guaranty and Indemnity and 
Credit Insurance (1910) 44 Am. L. Rev. 736. And see BROWNE, STATUTE OF FRAUDS 
(5th ed. 1895) § 162. ; 

18 Jones v. Shorter, 1 Ga. 294 (1846); Horn v. Bray, 51 Ind. 555 (1875) 
(overruling Brush v. Carpenter, 6 Ind. 78 (1854)); Hoggatt v. Thomas, 35 La. 
Ann. 298 (1883) ; Blake v. Cole, 22 Pick. 97 (Mass. 1839); Weeks v. Parsons, 176 
Mass. 570, 58 N. E. 157 (1900); Boyer v. Soules, 105 Mich. 31, 62 N. W. 1000 
(1895); Noyes v. Ostrom, 113 Minn. 111, 129 N. W. 142 (1910) ; Apgar.v. Hiler, 
24 N. J. L. 812 (1854); Wilson v. Hendee, 74 N. J. L. 640, 66 Atl. 413 (1907) ; 
Barry v. Ransom, 12 N. Y. 462 (1855) ; Ferrell v. Maxwell, 28 Ohio St. 383 (1876) ; 
Rose v. Wollenberg, 31 Ore. 269, 44 Pac. 382 (1897); Mickley v. Stocksleger, 10 
Pa. Cty. Ct. 345 (1891) ; Anderson v. Peareson, 2 Bailey 107 (S. C. 1831); Sloan 
v. Gibbes, 56 S. C. 480, 35 S. E. 408 (1899) (prior indorser was allowed to hold 
subsequent indorser on parol promise that he would be co-surety) ; Clevenger v. 
Commercial Bank, 183 S. W. 65 (Tex. 1916) ; Alphin v. Lowman, 115 Va. 441, 79 
S. E. 1029 (1913) (overruling Wolverton v. Davis, 85 Va. 64, 6 S. E. 619 
(1888)) ; Handsaker v. Pedersen, 71 Wash. 218, 128 Pac. 230 (1912) ; Thomas v. 
Cook, 8 B. & C. 728 (1828). Contra: Posten v. Clem, 201 Ala. 529, 78 So. 883 
(1918) ; Bissig v. Britton, 59 Mo. 204 (1875); Draughan v. Bunting, 9 Ired. L. 
to (N. C. 1848). 
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tor to pay the whole debt, although his duty to a co-surety is 
merely to pay his pro rata.share; but it is also true that the prom- 
isee is a surety for another person who owes to such promisee the 
duty of exoneration and indemnity. Direct support is also found 
in most of the cases dealing with promises to indemnify bail. 
These are discussed separately below. 

_An accommodation indorser has power to limit the extent of his 
undertaking with respect to any prior indorser or any subsequent 
one with notice. He can make himself a surety for other in- 
dorsers instead of a co-surety with them, thus making it their duty 
to indemnify him without any promise on their part.*” Where he 
has such power, his signing in reliance on the other indorser’s oral 
promise to indemnify him should have the agreed effect, wholly 
irrespective of the Statute of Frauds. Indeed it has been held 
that if one surety signs at the mere request of another this makes 
it the duty of that other to indemnify him.”° Such a holding is a 
clear authority for the rule that an express promise to indemnify 
is not within the statute. 

In certain contracts of “ reinsurance ” the problem is also in- 
volved, although not actually discussed. In the cases previously 
cited herein, the surety (S) originally became such at the request 
of the promisor (A), and in return for the promise of A to indem- 
nify and save him harmless. It is not unusual, however, for a 
surety company that has already executed its surety bond to “ re- 
insure” a part or all of its risk with another surety company. 
The “reinsurance” contract, like other undertakings of surety 
companies, is nearly always in writing, so that the question of the 
Statute of Frauds seldom arises; but the promise of the reinsuring 
surety made to the antecedent surety has been held not to be 
within the statute.** This is in spite of the fact that the promisee 
is an ordinary surety for some other person as principal, with full 
rights of exoneration and reimbursement against that person. It 
seems quite clear that the “ reinsurer ” should not have the pro- 





19 Chapeze v. Young, 87 Ky. 476, 9 S. W. 399 (1888) ; Oldham v. Broom, 28 
Ohio St. 41 (1875) ; Houck v. Graham, 123 Ind. 277, 24 N. E. 113 (1890) ; Cray- 
thorne v. Swinburne, 14 Ves. 160 (1807). 

20 Turner v. Davies, 2 Esp. 479 (1796). 

21 National Surety Co. v. Equitable Surety Co., 242 S. W. 109 (Mo. App. 
1922). 
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tection of the Statute of Frauds, although by a technical interpre- 
tation of the statute his promise can be brought within it.” 

A bail bondsman is a surety; and a promise to indemnify him 
against loss by reason of his going bail is in almost all respects 
like a promise to indemnify other kinds of sureties. Indeed, 
there is no difference whatever in the case of a bail bondsman in 
a civil case, although a bail bond in a civil case is not so common 
as it once was in the days of imprisonment for debt. All the de- 
cisions are to the effect that a promise to indemnify S if he will go 
bail for P in a civil case brought against P by C is not within the 
statute. This is true even though we assume that in such cases P 
is bound to exonerate and to reimburse S, just as in other cases of 
suretyship. 

The same result is reached in the case of a bail bondsman in 
criminal cases. A promise to indemnify the bondsman is not 
within the statute. This may be supported, however, on a ground 
not applicable to civil bail cases. It has been held, though not 
universally, that if S bails out P in a criminal case, S has no right 
that P shall exonerate or reimburse him in case of P’s default in 
appearance; this is on the ground that P is in S’s custody and the 
public welfare requires that S should have the utmost interest in 
surrendering P back into custody of officers of the law for trial. 
The policy of this rule may be regarded as doubtful, particularly 
in cases where a cash deposit is accepted as the equivalent of a 
personal bond of a surety. But in any jurisdiction holding that 
the bail bondsman has no right against the person for whom he 





22 Of course, both surety companies receive a beneficial premium as compen- 
sation for the risk undertaken; but this has not yet been held to take their promises 
out of the statute. See Commonwealth v. Hinson, 143 Ky. 428, 136 S. W. 912, 
L. R. A. 1917B 139 (1911); Everley v. Equitable Surety Co., 190 Ind. 274, 130 
N. E. 227 (1921); Stratton v. Hill, 134 Mass. 27 (1883) (for $50 paid, defendant 
guaranteed title to-a horse sold by another) ; Lang v. Henry, 54 N. H. 57 (1873). 
It would not be surprising if the courts turn about and reverse the rule of these 
cases. 

23 As in other indemnity cases, a promise to indemnify the bondsman is re- 
garded as a promise to a debtor, not to a creditor, and not within the statute. 
Aldrich v. Ames, 9 Gray 76 (Mass. 1857); Keesling v. Frazier, 119 Ind. 185, 21 
N. E. 552 (1889); Gonzalez v. Garcia, 179 S. W. 932 (Tex. Civ. App. 1915); 
McCormick v. Boylan, 83 Conn. 686, 78 Atl. 335 (1910) ; Anderson v. Spence, 72 
Ind. 315 (1880). See also Perley v. Spring, 12 Mass. 297 (1815). Contra: May v. 
Williams, 61 Miss. 125 (1883). 
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goes bail, it is certain that a promise to indemnify the bail bonds- 
man is not within the statute,” 

In the case of a promise to indemnify a surety it is obvious that 
the party who is promised indemnity, here called S, is himself a 
promisor. At the request of A and for the benefit of P, he makes 
a promise to C to answer for the debt or default of P. He is a 
surety for P so far as concerns the Statute of Frauds. \The diffi- 
culty, with respect to the promise of A to indemnify S, is this: the 
promisee S is both an obligor and an obligee. His position as an 
obligor is the more obvious one; and it is this fact that may have 
largely influenced the majority decisions. A’s promise to indem- 
nify S is clearly a promise made to a debtor or obligor to pay or 
otherwise save him from having to perform a duty that he is un- 
dertaking at A’s request. If this were the whole story, the prob- 
lem would be easy. But it is possible that S may be an obligee 
also, as well as an obligor. One who is a surety for another has, 
under ordinary circumstances, a right against the principal that 
the latter shall exonerate him and save him utterly harmless. The 
principal’s duty of exoneration is regarded as existing from the 
very moment that the surety becomes bound as such;*° and when 
the surety’s duty to the creditor has matured and payment is due 
he can get a decree against the principal ordering him to pay the 
creditor and thus to save the surety from having to pay.”* Fur- 
thermore, if the surety has to pay the creditor, or to render other 
performance on the principal’s account, the principal at once be- 
comes the surety’s debtor for the amount paid and the surety can 
get judgment for full reimbursement. These facts show, assum- 
ing that in the cases under discussion S is truly a surety for P,”’ 
that A’s promise to S is a promise to one who is also an obligee or 
creditor; and hence in one aspect A’s promise is a promise to a 


24 Cripps v. Hartnoll, 4 Best & S. 414 (1863); Holmes v. Knights, 10 N. H. 
175 (1839). 

25 See Appleton v. Bascom, 3 Metc. 169 (Mass. 1841). This means merely that 
the operative facts have nearly all occurred at that time. Before a legal sanction 
is available to the surety, further time must elapse and the principal must default 
in performance of his duty to the creditor. 

26 See Ames, CASES ON SURETYSHIP (1901) 583 et seq. 

27 There is some doubt whether S is in all respects a surety for P, as will be 
indicated below. See infra, pp. 705-06. S may not have any right against P. But 
the matter will first be discussed on the assumption that S has such a right, an 
assumption that is usually made in discussions of this problem. 
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creditor (S) to answer for the default of his debtor (P), a third 
person. In this respect the promise of A appears to be within the 
statute. 

What is the solution of the difficulty? It is believed that mere 
logic and mere verbal interpretation of the statute afford no cer- 
tain solution. It must be solved chiefly by a consideration of the 
policies involved. In considering these policies, the writer ranges 
himself unhesitatingly with the majority decisions: A’s promise 
should be held not to be within the statute. In reaching this 
result he may be somewhat influenced by the conclusion, based 
upon a reading of many hundreds of cases, that the Statute of 
Frauds should now be regarded as mainly an in terrorem statute 
to cause important agreements to be reduced to writing and 
should be allowed to operate as a technical defense in actual cases 
as seldom as is consistent with uniformity and a reasonable degree 
of certainty of law. In view of the fact that most of the courts 
have already held that A’s promise to indemnify S for becoming 
surety for P is not within the statute, lawyers can predict with 
reasonable certainty for their clients; and the present type of case 
being sui generis, there is no harmful inconsistency in distinguish- 
ing it from the ordinary cases of suretyship that fall within the 
statute. 

The first and most fundamental reason underlying the majority 
decisions is that it is a horrid injustice to let the defendant escape 
his duty to indemnify after inducing the plaintiff to undertake 
the suretyship obligation for another person. If the courts have 
seen reason in so many other classes of cases to narrow the opera- 
tion of the statute in order to prevent contract breakers from es- 
caping the just penalty, there is certainly no less reason in the pres- 
ent case where the promisee has been induced by the promisor to 
bind himself for another person in whose welfare he has no inter- 
est and to do so on the sole credit of the promise of indemnity. 

A second reason is that in these cases there is usually little dan- 
ger of successful perjury and fraud. If the defendant truthfully 
denies making the promise the circumstances will corroborate 
him. The past relations of the promisee with the person for whom 
he becomes surety can be proved and compared with those between 
the promisor and such person. Usually it appears that the prom- 
isee did not have a sufficient motive for becoming surety for the 
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other person in the absence of indemnity promised, but that the 
promisor did have such a motive. The “ mischief ” against which 
the statute is supposed to be directed is less menacing in these cases 
than in others to which the statute is applied. 

A third reason is that the Statute of Frauds was drawn for the 
protection of persons in the position of the plaintiff rather than 
those in the position of the defendant. The plaintiff is the surety, 
not the defendant. At the defendant’s request the plaintiff has 
undertaken to answer for the debt or default of another; and if it 
happens that that other person is under a duty to exonerate and 
indemnify the plaintiff,”* this is a mere accidental accompaniment 
of and is caused by the defendant’s request and promise. The 
defendant’s promise did not grow out of and was not caused by 
the undertaking of the other person to exonerate and indemnify 
the plaintiff, making the defendant’s promise a mere collateral ac- 
companiment of that other’s duty to exonerate and indemnify. 
The plaintiff in signing as surety is not giving credit to another per- 
son for whom the defendant is becoming a surety; instead, he is 
becoming bound to a creditor of that other person and is doing 
so in sole reliance on the defendant’s promise to save him harm- 
less from his undertaking. This is the aspect in which the trans- 
action presents itself to both the plaintiff and the defendant; and 
even if they know that the statute requires a surety’s promise to 
be in writing, it does not occur to them that the defendant is a 
surety for anybody or that his promise needs to be in writing. 

The court should, and generally does, look at an agreement with 
the eyes of the contracting parties themselves. In the present 
instance the parties do not ordinarily focus their minds on any 
possible duty of the third person (P) to exonerate or indemnify 
the promisee (5); nor do they regard the defendant’s promise of 
indemnity as one to answer for the possible default of P to S. In- 
stead, the promisor is asking S to become an obligor or debtor to 
C, and it is S’s duty to C that both parties have in mind. A is 
promising S to indemnify S with respect to his duty to C, not to 
answer for P’s default to S.”® As stated above, P may be under a 

28 As appears below, this is not always the case; and if it is not, the only sup- 


porting prop is knocked out from under the minority doctrine. See infra, pp. 705- 


06. 
29 Thus, in Tighe v. Morrison, 116 N. Y. 263, 268, 22 N. E. 164, 166 (1889), 


the court said: “He did not promise to pay the plaintiff if Dowdall did not pay 





en) 
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legal duty to exonerate S; but this duty is one of which the parties 
are not even aware. 

Of the right of reimbursement after payment, as opposed to 
the right of exoneration before payment, the parties are much 
more likely to be aware. But it is certain that the promise of in- 
demnity to S should not be interpreted as a mere promise to an- 
swer for P’s default in reimbursing S — a mere promise to reim- 
burse S$ if P does not do so after S has been compelled to 
pay C. 

A promise to indemnify and save harmless one who becomes a 
surety for another is very clearly more than a mere promise to 
reimburse the promisee if he has to pay. As the word is here used 
by the parties, indemnity is not mere reimbursement; it is com- 
plete exoneration. A promisee who is obliged to sacrifice his 
property in order to raise money to discharge an obligation is not 
saved “harmless” by a mere subsequent reimbursement of the 
money that he has paid. As said by Lord Justice Lindley, in 
Guild v. Conrad,*° the promise of the defendant to the plaintiff 
was that “‘ if he would accept those batches of bills he, the defend- 


ant, would take care that they should be met, and that he himself 
would provide funds to meet them.” If the defendant’s promise 
to S is a promise that S shall never have to pay C, then it is 
clearly not a promise to answer for the default of P in failing to 
reimburse S$; and not being such a promise when it is made, it 
does not become such a promise when it is broken. If S is com- 
pelled to pay C, doubtless P will owe him a debt for money paid 





him, but, in substance, to pay him if in consequence of Dowdall’s failure to observe 
the condition of the bond, plaintiff should have to respond to the People.” 

In Dunn v. West, 5 B. Mon. 376, 383 (Ky. 1845), the court said: ‘‘ The plain- 
tiff did not promise to pay West if his son did not pay him, but to pay him if in 
consequence of his son’s failure to pay the original debt to another, West should 
have to pay that debt.” 

“ Nor is it to answer for the default of Webster, [the principal] in not indem- 
nifying the plaintiff. It has no reference to any duty on the part of Webster to 
indemnify the plaintiff, in case he should make default. That duty the defendant 
took upon himself.” Holmes v. Knights, 1o N. H. 175, 180 (1839). 

80 [1894] 2 Q. B. 885, 896. The court further said: “In my opinion, there is 
a plain distinction between a promise to pay the creditor if the principal debtor 
makes default in payment, and a promise to keep a person who has entered, or is 
about to enter, into a contract of liability indemnified against that liability inde- 
pendently of the question whether a third person makes default or not.” 
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to P’s use; but the defendant’s promise to indemnify $ and save 
him harmless is not to answer for this future debt of P; it is to 
prevent it from ever existing. The performance that the defend- 

ant promises is not one that will discharge this future debt of P 
to S; instead, it will entirely prevent its existence. A promise 
by the defendant that P shall never owe S a money debt is not a 
promise to pay a money debt or to answer for a default of P. 

Nearly all of the cases holding the minority view are weakened 
by various considerations. Some of them rest on the early cases 
in England, New York, and Indiana that have been overruled.® 
Others have themselves been overruled or have been distinguished 
for reasons that show no fundamental difference.** Still others 
expressly indicate a desire to make a rigid application of the 
statute that is out of harmony with the strong judicial current and 
with the needs and social conditions of modern times.** 





31 See Bissig v. Britton, 59 Mo. 204 (1875) (one of the better reasoned of the 
minority cases); Hurt v. Ford, 142 Mo. 283, 44 S. W. 228 (1897) (bare statement 
of the rule) ; Easter v. White, 12 Ohio St. 219 (1861). . 

82 The following cases have been overruled: Green v. Cresswell, 10 A. & E. 453 
(1839) ; Kingsley v. Balcome, 4 Barb. 131 (N. Y. 1848) ; Brush v. Carpenter, 6 Ind. 
78 (1854) ; Wolverton v. Davis, 85 Va. 64, 6 S. E. 619 (1888). Brand v. Whelan, 
18 Ill. App. 186 (1885), is not consistent with Resseter v. Waterman, 151 IIl. 169, 
37 N. E. 875 (1894). 

The case of Easter v. White, 12 Ohio St. 219 (1861), one of the best of the 
minority cases, was distinguished in Ferrell v. Maxwell, 28 Ohio St. 383 (1876), 
holding that a promise by one surety to indemnify his co-surety is not within the 
statute. Hartley v. Sandford, 66 N. J. L. 627, 50 Atl. 454 (1901), was distin- 
guished the same way in Wilson v. Hendee, 74 N. J. L. 640, 66 Atl. 413 (1907). 
Simpson v. Nance, 1 Spear 4 (S. C. 1842), cannot be reconciled in principle with 
Sloan v. Gibbes, 56 S. C. 480, 35 S. E. 408 (1900), or with Anderson v. Peareson, 
2 Bailey 107 (S. C. 1831). Nugent v. Wolfe, 111 Pa. 471, 4 Atl. 15 (1886), was 
distinguished in Mickley v. Stocksleger, 10 Pa. Cty. Ct. 345 (1891), a co-surety 
case, and in Elkin v. Timlin, 151 Pa. 491, 25 Atl. 139 (1892), without discrediting 
it; in Nugent v. Wolfe, supra, the court cited five earlier cases, none of which was 
clearly in point and two of which were practically overruled by a third. 

In two states there have been changes in the wrong direction. Cortelyou v. 
Hoagland, 40 N. J. Eq. 1 (1885), was overruled in Hartley v. Sandford, 66 N. J. L. 
627, 50 Atl. 454 (1901), but the latter case was itself distinguished as indicated 
above. Godden v. Pierson, 42 Ala. 370 (1868), was not followed in Posten v. 
Clem, 201 Ala. 529, 78 So. 883 (1918), but it was not overruled; instead the court 
attempted a distinction, an attempt that was entirely incorrect on the facts of the 
earlier case. The later case followed a mere dictum in Brown v. Adams, 1 Stew. 
51 (Ala. 1827). 

83 Hartley v. Sandford, 66 N. J. L. 627, 631, 50 Atl. 454 (1001), classifies the 
cases well, but rests upon a narrow interpretation of the statute, saying: “ Others 
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The minority decisions in the indemnity cases have in a few in- 
stances been supported as follows: The words of the statute are 
“ promise to answer for the debt . . . of another person.” They 
do not say to whom that debt is owing. Now if A asks S to be- 
come surety for P on a debt to C and promises to indemnify S, A 
is clearly promising S to pay C. That is, person No. 1 is promis- 
ing No. 2 to answer for the debt or default of No. 3 to No. 4.* 
So far as the mere words of the statute are concerned they may 
not illogically be regarded as including this case. It is very 
doubtful, however, that there is much danger of perjury and fraud 
in this sort of case; it is not “ within the mischief” aimed at by 
the statute. And at all events, the cases are overwhelming to the 
effect that a promise is not within the statute unless it is to pay a 
debt that some third person owes to the promisee, not a debt that 
some third person owes to a fourth person; and the contrary con- 
tention is hardly worth considering. 

If the defendant’s promise to indemnify S is made by him for 
the reason that he was already bound to indemnify P as well, the 
defendant requesting S to become surety for P as a part of 
the process of performing his duty to P, the promise is not within 
the statute.*° The defendant is not a surety; instead, with respect 
to P he is the principal obligor. It is equally certain, as has been 





appear to have been induced by the injustice of a refusal to enforce a promise on 
the strength of which the promisee incurred his liability, rather than by a ready 
purpose to execute the will of the legislature.” But did any legislature ever fore- 
see these indemnity cases and express its “ will” concerning them? | 

Macey v. Childress, 2 Tenn. Ch. 438 (1875), says that it is better “to construe 
the statute rigidly ” and “to adhere to the letter than to attempt to follow the 
erring spirit’; but the case involved other matters, and the alleged promise was 
found not to have been made. Those who have heard that “the letter killeth ” 
will hardly be moved by the court’s argument. 

In Simpson v. Nance, 1 Spear 4 (S. C. 1842), the point is assumed, the discus- 
sion being on other matters. Clement’s Appeal, 52 Conn. 464 (1885), is not rec- 
oncilable with McCormick v. Boylan, 83 Conn. 686, 78 Atl. 335 (1910), and it 
also erroneously held that the promisor’s attempt to carry out his oral promise 
was in fraud of other creditors of the principal. In May v. Williams, 61 Miss. 125 
(1883), it was said that “ the statute ought not to be refined or frittered away.” 

84 Easter v. White, 12 Ohio St. 219 (1861) (one of two alternative views) ; 
Nugent v. Wolfe, 111 Pa. 471, 4 Atl. 15 (1886). 

85 Harrison v. Sawtel, 1o Johns. 242 (N. Y. 1813). In Smith v. Sayward, 5 
Me. 504 (1829), and Garner v. Hudgins, 46 Mo. 399 (1870), the plaintiff became 
surety for one who was defendant’s agent and whom defendant was bound to 
indemnify. 
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stated above, that the defendant’s promise to indemnify S cannot 
properly be held to be within the statute in any case where P is 
not bound to exonerate or reimburse S. There are, indeed, some 
decisions indicating that if S is induced to become surety for P in 
reliance solely upon the defendant’s promise of indemnity, the 
law will create no right of indemnity in S against P.** A surety’s 
right of indemnity against his principal is, in the absence of an 
actual agreement between them, quasi-contractual (that is, non- 
contractual) in character and is based on a theory of unjust en- 
richment of P; and in some cases it has been held that justice does 
not require one who has directly benefited by another’s perform- 
ance to reimburse that other if he undertook the performance 
solely at the request of a third person and in reliance upon that 
person’s promise of compensation or indemnity.*’ This is cer- 
tainly a general rule in the law of quasi-contracts. There is no 
quasi-contractual duty of paying for benefits that are received as 
an incident of the performance of a contract between two other 
persons. This seems to be applicable in the indemnity cases, 
although no discussion of it has been found. If, without any 





36 In Perley v. Spring, 12 Mass. 297 (1815), the plaintiff had become bail for 
one Dearborn on the defendant’s promise to indemnify and save him harmless, 
Dearborn having deposited with the defendant sufficient property to indemnify 
him. The court thought, perhaps rightly, that Dearborn owed no duty to the 
plaintiff. If so, the defendant was clearly not promising to answer for any third 
person’s default. 

In Holmes v. Knights, 10 N. H. 175, 178 (1839), the court said: “ But the case 
does not find that Webster requested the plaintiff to recognize for him, or that the 
plaintiff acted upon any such request. From the nature of the case, Webster must 
have assented that the plaintiff should become his surety; but mere assent, without 
any request or promise, and when there was a request by a third party, and an 
express promise by him to indemnify, is not sufficient to raise an implied promise.” 

In Tighe v. Morrison, 116 N. Y. 263, 22 N. E. 164 (1889), the defendant, being 
one of two executors, asked the plaintiff to sign their executors’ bond and promised 
to save the plaintiff harmless. The defendant argued that his promise was in part 
to answer for the default of his co-executor, Dowdall; but the court said that the 
plaintiff had not signed at Dowdall’s request and that Dowdall owed the plaintiff 
no duty of exoneration. See also Chapin v. Lapham, 20 Pick. 467 (Mass. 1838), 
where the defendant promised to indemnify the plaintiff for becoming surety in 
business for the infant son of the defendant. In Beaman v. Russell, 20 Vt. 205 
(1848), it was said that in the absence of evidence the promisee will be presumed 
to have no remedy against any third party. 

87 Coleman v. United States, 152 U. S. 96 (1894) ; Hatfield Special School Dist. 
v. Knight, 112 Ark. 83, 164 S. W. 1137 (1914); Cahill v. Hall, 161 Mass. 512, 37 
N. E. 573 (1894). 
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agreement with P, the promisee (S) becomes a surety for P at A’s 
request and in return for A’s promise of indemnity, it may well be 
that P owes to S no duty of exoneration or indemnity. If he does 
not, there is no duty of a third person to S to which A’s promise 
can be collateral. But the conclusion that the promise of indem- 
nity is not within the statute is not at all dependent upon the ab- 
sence of a right of exoneration in the promisee against a third 
person. 

Where one person buys goods for the benefit of another, the 
beneficiary cannot be made to pay for the value so received unless 
before delivery to him he expressly or tacitly promised to pay. 
Sole credit was given to the buyer, not to the beneficiary; and the 
seller must be content with the obligation of the party for whose 
promise he contracted, even though that obligation turns out to 
be a broken reed. It has even been held that if the beneficiary 
should, after delivery, expressly promise the seller to pay the price 
or value of the goods consumed by him, he is promising to pay 
the debt of another (the buyer) and his promise is within the 
statute.** If this is true of goods purchased, it is equally true 
of services performed at the defendant’s request but for the 
benefit of another. If the promisee (S) signed as surety for P at 
the defendant’s request and on the “ sole credit ” of the defendant, 
it seems doubtful that he should have any right against P. If he 
has not, there is no longer even the most technical ground for say- 
ing that the defendant’s promise of indemnity is within the 
statute. 

If the promise that the defendant makes to S is, as indicated 
above, to answer for and indemnify against the obligation of the 
promisee (S) to his creditor C, it should be and generally is held 
not to be within the statute. The parties may, however, have a 
different intention and make that intention clear. Thus, if A 
makes the following promise to S, it should be held to be within 
the statute: “If you will become surety for P on his debt to C, I 
assure you that P will reimburse you if you have to pay and I will 
do so if he does not.” *® This expresses clearly an intention to 

88 Hendricks v. Robinson, 56 Miss. 694 (1879). 

89 This is on the assumption that P is bound to reimburse S. Otherwise, the 
promise will not be within the statute, even though it is in terms conditional upon 


non-payment by the third person. See Mease v. Wagner, 1 McCord 395 (S. C. 
1821) ; Ledlow v. Becton, 36 Ala. 596 (1860). 
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answer for P’s default to S. The promise is not a promise to 
“save harmless” ; and it is a promise of indemnity only in the 
sense of reimbursement.*® Doubtless the same result should be 
reached if the defendant should promise S as follows: “‘ Become 
surety for P on his debt to C and I will guarantee that P will exon- 
erate you.” The conflict in the cases may be partly due to this 
possibility of giving two different interpretations to a promise of 
A to indemnify S: (1) it may be a promise that S will not have 
to pay C without reference to any duty of P to exonerate or reim- 
burse; (2) it may be a promise that if S pays C and is not reim- 
bursed by P the promisor A will reimburse him. The minority 
cases usually give the second interpretation, however far removed 
it may have been from the expressed intention of the parties.** 

Whether the Statute of Frauds does more harm than good is an 
open question; but there is no doubt that the courts are taking all 
cases out of its operation when they can give an apparently reason- 
able ground for doing so. In the case of a promise to indemnify a 
surety, there are grounds so reasonable, grounds that have ap- 
pealed to so many courts and writers as sound, that there can be 
little doubt that such a promise will continue to be held not within 
the statute. The future behavior of courts can be predicted with 
reasonable assurance. 

Arthur L. Corbin. 


Yate Law ScuHoot. 





40 In Green v. Cresswell, 10 A. & E. 453 (1839), the court said: “ The promise 
in effect is, ‘If you will become bail for Hadley, and Hadley, by not paying or 
appearing, forfeits his bail bond, I will save you harmless from all the consequences 
of your becoming bail. If Hadley fails to do what is right towards you, I will do 
it instead of him.’” In the two sentences quoted the learned court has stated two 
different undertakings. The second sentence clearly states a mere promise to reim- 
burse if Hadley does not do so; this promise is one of suretyship and is within the 
statute. The first sentence, on the other hand, is stated in the form of an indem- 
nity against an obligation undertaken by the promisee without any reference 
whatever to any obligation on the part of Hadley. A promise in such a form 
should be held not to be within the statute, and it is generally so held. 

After the principal has defaulted and the surety has had judgment against him, 
it is clear that the principal then owes a duty to the surety; and a promise by an- 
other person thereafter to pay and indemnify the surety is a promise to answer 
for the default of the principal to his surety. Miller v. Denny, 115 Wash. 635, 
197 Pac. 936 (1921). 

41 The view that the promise to indemnify a bail bondsman is a promise not 
to save the bondsman from having to pay the state but to answer for the principal’s 
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failure to reimburse the bondsman after the latter has paid the state is held in May 
v. Williams, 61 Miss. 126 (1883). On such an interpretation, the promise is within 
the statute if the “ principal” is also bound to reimburse the promisee; but such 
an interpretation of the ordinary promise to indemnify a surety is much too 
narrow. 

“Looked at as res nova, it seems indisputable that the defendant’s promise 
was within the statute; it was to respond to the plaintiff in case the defendant’s 
son should make default in the obligation which he would come under to the plain- 
tiff as soon as the plaintiff became surety for him, an obligation either to pay the 
debt for which the plaintiff was to be surety or to reimburse the plaintiff if he paid 
it. In this statement of the nature of the promise there is, I think, every element 
which seems necessary to bring a case within the purview of the statute.” Hartley 
v. Sandford, 66 N. J. L. 627, 629, 50 Atl. 454, 455, 55 L. R. A. 206, 207 (1901). 

“The principal is always liable to remunerate his surety for all moneys paid 
in his behalf, and if the promise be regarded as one to make good by repayment 
any loss incurred as surety for Wisner and others, still it would only amount to 
an undertaking that if Wisner and others should be in default in remunerating the 
plaintiff as their surety, that the defendant would, in Wisner’s and others’ stead, 
answer for their default by saving the plaintiff from such loss.” Bissig v. Britton, 
59 Mo. 204, 213 (1875). 





TESTAMENTARY DIRECTIONS TO EMPLOY 709 


TESTAMENTARY DIRECTIONS TO EMPLOY 


ie is not uncommon for a testator in creating a trust to provide 
for the employment by the trustee of a designated person in 
some capacity in the administration of the trust. The litigated 
cases involving questions of the rights thereby created are not 
numerous, owing doubtless to the fact that the trustee usually com- 
plies with the testator’s directions. There are, however, a number 
of cases where the trustee has refused to do so. In these cases 
there were provisions with reference to the employment of persons 
in such capacities as those of solicitor or attorney,’ agent to collect 
rents or to manage real estate,* auditor of accounts,’ office man- 
ager,* business manager,” manager and managing editor of a news- 
paper,® business employee,’ or janitor.* What rights, if any, are 
conferred upon the designated person by such a provision? 

If, in the administration of a trust, the trustee employs a person 
to render services for the benefit of the trust estate, the trustee is 
ordinarily personally liable to pay him for the services rendered. 
If the trustee, out of his own pocket, pays the person whom he has 
employed, the trustee is entitled to reimbursement from the trust 
estate, and if the trustee has not paid him, the trustee is entitled to 





1 Foster v. Elsley, 19 Ch. D. 518 (1881); Im re Ogier, tor Cal. 381, 35 Pac. 
goo (1894) ; Matter of Caldwell, 188 N. Y. 115, 80 N. E. 663 (1907); Matter of 
Wallach, 164 App. Div. 600, 150 N. Y. Supp. 302 (1914), aff'd, 215 N. Y. 622, 
109 N. E. 1094 (1915) ; In re Thistlethwaite, 104 N. Y. Supp. 264 (Surr. Ct. 1907) ; 
In re Pickett’s Will, 49 Ore. 127, 89 Pac. 377 (1907); Young v. Alexander, 16 Lea 
108 (Tenn. 1885). 

2 Hibbert v. Hibbert, 3 Mer. 681 (1808); Shaw v. Lawless, 5 Cl. & Fin. 129 
(1838) ; Consett v. Bell, 1 Y. & C. C. C. 569 (1842). 

3 Williams v. Corbet, 8 Sim. 349 (1837); Finden v. Stephens, 2 Phill. 142 
(1846). 

# Colonial Trust Co. v. Brown, 105 Conn. 261, 135 Atl. 555 (1926). 

5 Willis v. Sharp, 113 N. Y. 586, 21 N. E. 705 (1889). 

6 Haldeman v. Haldeman, 176 Ky. 635, 197 S. W. 376 (1917); In re Will of 
Pittock, 102 Ore. 159, 199 Pac. 633, 202 Pac. 216 (1921). 

7 Jewell v. Barnes’ Adm’r, 110 Ky. 329, 61 S. W. 360 (1901) ; Hughes v. His- 
cox, 105 Misc. 21, 174 N. Y. Supp. 564 (1919), 110 Misc. 141, 181 N. Y. Supp. 395 
(1920) ; Matter of Allen, 111 Misc. 93, 181 N. Y. Supp. 398 (1920), aff'd, 202 App. 
Div. 810, 194 N. Y. Supp. 913 (1920). 

8 Colonial Trust Co. v. Brown, 105 Conn. 261, 135 Atl. 555 (1926). 
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exoneration out of the trust estate; that is to say, he has a power to 
indemnify himself by applying the trust property in discharge of 
his obligation to the person whom he has employed — provided the 
trustee acted within his authority in employing the person and pro- 
vided he had not in some other respect committed a breach of trust 
so as to deprive himself of his right of reimbursement or exonera- 
tion. 

The person employed may under certain circumstances compel 
the application of the trust property to the payment of his claim 
for the services rendered. There is some difference of opinion, 
however, as to the nature and extent of his right to compel payment 
out of the trust estate. The view most commonly taken is that he 
can in equity reach and apply the trustee’s right of exoneration; 
but he may do this only if he is unable to obtain satisfaction of his 
claim from the trustee personally because the trustee is insolvent 
or cannot be served with process. If the trustee himself has no 
right of exoneration because he has committed a breach of trust, it 
has been held in many cases that the employee cannot reach the 
trust estate. There is a minority view taken by some courts, 
however, that if the contract of employment was properly made 
by the trustee, the employee can reach the trust estate although 
the trustee has by a breach of trust in some other matter deprived 
himself of his right of exoneration. This view rests either on the 
theory that the trustee has a power to apply the trust property in 
payment of the claim of the employee even though a breach of 
trust has been committed in a matter not connected with the em- 
ployment, and that the creditor may compel him to exercise this 
power, or on the theory that the contract of employment gives the 
employee an equitable charge or lien upon the trust estate. At 
any rate the employee normally has a right against the trustee per- 
sonally and a right upon one theory or another under proper cir- 
cumstances to obtain satisfaction out of the trust estate.° 

If, however, it is agreed between the trustee and the person 
whom he employs that the trustee shall not be personally liable but 
that the employee shall look for payment solely to the trust estate, 
the employee has a claim which he cannot enforce against the 





9 Stone, A Theory of Liability of Trust Estates for the Contracts and Torts 
of the Trustee (1922) 22 Cox. L. Rev. 527; Scott, Liabilities Incurred in the Ad- 
ministration of Trusts (1915) 28 Harv. L. Rev. 725. 
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trustee personally but which he can enforce against the trust 
estate. Thus in Jessup v. Smith,’ a trustee employed an attorney 
to conduct litigation involving the trust estate. The trustee told 
the attorney that he was personally unable to pay him his fee and 
that he would have to look to the estate for his compensation, and 
the attorney agreed todoso. The attorney, having performed the 
services agreed upon, brought an action against the trustee and 
the beneficiaries and prayed that the value of his services be de- 
clared a charge upon the trust property. The lower court dis- 
missed the complaint, but the Court of Appeals held that the 
plaintiff was entitled to the relief demanded. If the trustee is en- 
titled to employ a person in the course of the administration of the 
trust, he may employ him under a contract which will not subject 
the trustee personally to liability but which will give the person 
employed an equitable charge upon the trust estate. In this case 
and in other cases in which a similar result has been reached it 
is assumed that if the trustee may properly incur a liability in the 
course of the administration of the trust, he may subject the trust 
estate to such an equitable charge. It would seem that if the 
trustee is authorized to incur the liability he may charge the trust 
estate with the liability although he is not expressly authorized 
to do so. Such a charge is very different from a mortgage or 
pledge of the trust estate which a trustee has no power to give 
unless he is authorized to do so by the terms of the trust. Such 
an equitable charge upon the estate, unlike a mortgage or pledge, 
does not give the creditor any priority over other creditors. The 
charge is similar to that created by a married woman with refer- 
ence to her separate equitable estate before the modern statutes 
as to married women’s separate property. 

Suppose, however, that the testator in creating the trust di- 
rected that the trustee should employ a particular person and 
provided that the person so employed should be entitled to com- 
pensation out of the trust estate. In such a case if the trustee 
does employ him and he performs the stipulated services, there 
seems to be no good reason why he should not be entitled to an 
equitable charge upon the trust estate for his compensation. To 





10 223 N. Y. 203, 119 N. E. 403 (1918). See cases cited in Scott, Cases on 
Trusts (1919) 769 n. 
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give him a charge upon the trust estate would seem to be within 
the purpose of the testator, and there is no reason of policy or of 
technique. which would prevent giving effect to that purpose. It 
would seem, therefore, that if the testator directed the trustee to 
employ a designated person and the trustee does employ him, he 
is entitled to a charge upon the trust estate for his claim for serv- 
ices, whether or not by the terms of the contract it is agreed that 
he may look to the trust estate for payment, and whether or not he 
would be entitled to such a charge in the absence of such a pro- 
vision in the will. 

Suppose, however, that the trustee refuses to employ him. Has 
he then any redress? In several of the decided cases the testator 
authorized but did not direct the trustee to employ the designated 
person. He used words expressive of permission or desire rather 
than words of command; his language was precatory rather than 
mandatory. In such cases it is held that there is no binding 
obligation imposed upon the trustee with reference to the employ- 
ment."* In such cases the failure of the trustee to employ the 
designated person is not a breach of obligation on the part of the 
trustee and does not render him liable either to the designated 
person or to the beneficiaries of the trust. The provision has no 
legal effect, except perhaps to make it proper for the trustee to 
employ him when, in the absence of such a provision, it might not 
be proper to do so.” 

If, however, the words used by the testator are mandatory, a 
more difficult problem arises. The first question which presents 
itself is whether the obligation was intended to be for the benefit 
of the cestuis que trust or for the benefit of the designated person 
or for the benefit of both. The testator may have made his se- 
lection not because he wished to benefit the person designated but 

11 Shaw v. Lawless, 5 Cl. & Fin. 129 (1838) (“my particular desire ”) ; 
Finden v. Stephens, 2 Phill. 142 (1846) (“my wish and desire”); Colonial Trust 
Co. v. Brown, 105 Conn. 261, 135 Atl. 555 (1926) (“it is my wish”; “it is my 
request ”); Jewell v. Barnes’ Adm’r, 110 Ky. 329, 61 S. W. 360 (1901) (“I de- 
sire”); In re Thistlethwaite, 104 N. Y. Supp. 264 (Surr. Ct. 1907) (“I direct 
and desire”); In re Will of Pittock, 102 Ore. 159, 199 Pac. 633, 202 Pac. 216 
(1921) (“it is my desire and I request ”). 

12 “ Hence these provisions of the will for employees can have no other force 
or legal effect than a warrant to the executors to contract, or to sanction contracts, 


with employees.” Matter of Allen, 111 Misc. 93, 111, 181 N. Y. Supp. 398, 410 
(1920), aff'd, 202 App. Div. 810, 194 N. Y. Supp. 913 (1920). 
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because he thought that to employ him would best promote the ad- 
ministration of the trust and thus promote the interests of the 
cestuis que trust. In such a case the designated person, although 
he might benefit by the employment, is not a beneficiary of the 
trust and has no standing to compel the trustee to employ him. A 
person who incidentally benefits from the performance of a trust 
has no better standing to enforce the trust or to recover damages 
for a breach of trust than has an incidental beneficiary of a con- 
tract to enforce the contract or to recover damages for a breach of 
the contract. In the leading case of Shaw v. Lawless," decided by 
the House of Lords, Lord Chancellor Cottenham said, 


“It was asked, among other things, whether, if a testator should say 
that he desired his son to be educated at a particular school, that would 
create a trust in favour of the schoolmaster? That would certainly be 
a matter for the advantage of the schoolmaster, but it could not be con- 
tended that he would have a right to enforce the performance of this 
desire of the testator. It would be an expression of desire made for the 
benefit not of the master but of the scholar.” 


In such a case the failure of the trustee to comply with the testa- 
tor’s directions, if such directions are obligatory upon him, may 
render him liable to the cestuis que trust but does not render him 
liable to the person whom he was directed to employ.** 

On the other hand it may appear from the will as construed in 
the light of surrounding circumstances that the testator did intend 
to confer a benefit upon the designated person. This may be his 
sole purpose; or he may intend to confer a benefit both upon the 
cestuis que trust and upon the designated person, and thus to kill 
two birds with one stone. The testator may desire to reward an 
old employee for his past services by assuring him a continuation 
of his position, or he may desire to give a position to a relative or 
friend; and this he may do because he also thinks that the desig- 
nated person is the person most competent to fill the position. In 
either event it is at least a part of his intention to confer a benefit 
upon the designated person. In such a case has the person any 
rights as a result of the direction to employ him? 


13 5 Cl. & Fin. 129, 155 (1838). 

14 Finden v. Stephens, 2 Phill. 142, 148 (1846). In this case Cottenham, L. C., 
said that the object of the testator “‘ was not so much a benefit to the plaintiff, as 
securing for the estate what the testator thought a good plan of management.” 
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It may happen that the intention to impose an obligation is 
ineffective because of indefiniteness. The amount of compensa- 
tion to be paid may be so indefinite that it is impossible to enforce 
the provision. So also the character of the employment may be 
of so uncertain a nature that the provision fails. In most cases, 
however, there is no difficulty on this score. If the amount of 
compensation for the services to be rendered is not fixed, it is 
usually possible to ascertain the fair value of such services. This 
is done every day in the case of contracts to pay for services ren- 
dered or to be rendered. So also, although the testator does not 
specify what services are to be rendered, it is usually possible to 
ascertain the nature of the services to be rendered by reference to 
the services previously rendered by the person designated, or by 
persons occupying the same position, or to the services customarily 
performed in similar situations. The problem is the same as the 
problem which arises in the case of contracts of employment. 
No cases have been discovered in which a provision for the em- 
ployment of a particular person by a trustee has failed on the 
ground of indefiniteness.*° 

Assuming that the testator has manifested an intention to im- 
pose a binding obligation upon the trustee to employ the desig- 
nated person, and to impose such an obligation for his benefit, and 
that the purpose will not fail for indefiniteness, there remains the 
problem of determining what, if any, are his rights? Is the direc- 
tion binding upon the trustee? If so, to what extent is it binding 
and what are the remedies available? 

The question of the right of a person to be employed by a trus- 
tee in pursuance of a provision made by the testator directing 
that he should be employed is analogous to the question of the 
rights arising under a contract to employ. A trustee would cer- 
tainly be justified in discharging from the employment or in re- 
fusing to employ the person designated by the testator upon the 
same grounds which would justify one who had made a contract to 
employ another for a fixed period in discharging him from the em- 
ployment or in refusing to employ him, at least if the testator did 





15 Perhaps the case of Jewell v. Barnes’ Adm’r, 110 Ky. 329, 336, 61.S. W. 
360, 361 (1901), may be rested partly upon the ground of indefiniteness. There a 
testator provided, “I desire that my friend, Robert M. Jewell be retained in the 
employ of the firm on such liberal terms as his long and faithful service entitles 
him to.” It is to be noticed that the words were merely precatory. 
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not otherwise provide. In either case a discharge would be justi- 
fied if the employee should refuse properly to perform his duties 
under the employment, should prove dishonest, should become in- 
sane or should prove utterly incompetent. Suppose, however, 
that the testator has expressly provided that the trustee should 
continue to employ the person although he should prove dishon- 
est. It would seem clear that it would be against public policy to 
compel the trustee to continue to employ him. The same thing 
would seem to be true if the person designated should refuse to 
perform his duties or should become insane or incompetent on 
account of drunkenness, old age, or because of a natural lack of 
capacity. It would not follow, however, that the trustee could 
discharge him. merely because the trustee considered him incom- 
petent, unless he was in fact incompetent, and unless his incompe- 
tence was sufficiently great to justify a person who had contracted 
to employ him for a designated period to discharge him before the 
end of that period. 

Let us assume, however, that the circumstances are such that 
the employee could not be justifiably discharged by one who had 
contracted to employ him. Let us assume that for all that ap- 
pears he is honest, competent, and willing to perform but that the 
trustee refuses to employ him, either because the trustee believes 
that it would not be for the best interests of the cestuis que trust 
that he should be employed or because the trustee arbitrarily 
decides that he does not wish to employ him. In such a case, the 
employee may have the following possible remedies: (1) a suit for 
specific enforcement of the direction to employ him; (2) a suit to 
enjoin the trustee from employing anyone else; (3) a suit to re- 
move the trustee unless he employs him; (4) a suit against the 
trustee as such in order to recover damages out of the trust prop- 
erty; (5) a suit against the trustee individually for damages for 
refusing to employ him. 

If two persons make a contract by which one agrees to render 
services for the other and the other agrees to employ and pay him, 
a court of equity will not specifically enforce the contract against 
the employer if the remedy at law is adequate. Since it is a 
question of money compensation, the remedy at law would usually 
be adequate, except perhaps in a case where the employee would 
acquire from the employment experience or reputation, for the 
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failure to acquire which he could not be adequately compensated 
in money. In the case of a testamentary direction to employ, 
however, the claim to be employed does not arise out of a con- 
tract. If valid, it is not a legal but an equitable right. It is a 
situation which involves a question of the exercise by equity, not 
of its concurrent, but of its exclusive jurisdiction. Normally a 
court of equity specifically enforces equitable rights and does not 
merely give damages. Hence if there is no other objection to the 
specific enforcement of a direction to employ than that the com- 
plainant might be adequately compensated by the payment of 
money, a court of equity should decree performance. We must 
consider further, therefore, whether there is any other objection 
to the specific enforcement of the direction to employ. 

There are numerous cases in which a court of equity has re- 
fused to decree specific performance of a contract to render per- 
sonal services.** There are many cases, although they are not as 
numerous, in which a court of equity has refused to decree spe- 
cific performance against the employer.*’ When the employee 
attempts specifically to enforce the employer’s contract, the rea- 
sons for refusing to decree specific performance, apart from the 
adequacy of the remedy at law, are: first, that since the employee 
could not be compelled to render the services agreed upon, there 
is a lack of mutuality; second, that it would be difficult for the 
court to exercise a continuing supervision over the conduct of the 
employee; and third, that it is not a wise policy to force upon 
the employer in a personal relationship a person whom he does 
not wish to have in his employment. 

If the doctrine of mutuality means that a plaintiff cannot 
compel the defendant specifically to perform a contract unless the 





16 4 Pomeroy, Equity JuRISPRUDENCE (4th ed. 1919) §§ 1343, 1710; 5 ibid. 
§ 2180. 

17 Pickering v. Bishop of Ely, 2 Y. & C. C. C. 249 (1843); Stocker v. Brockel- 
bank, 20 L. J. Ch. 401 (1851) ; Johnson v. Shrewsbury and Birmingham R. R., 3 
De G. M. & G. 914 (1853); Davis v. Foreman, [1894] 3 Ch. 654; Shubert v. 
Woodward, 167 Fed. 47 (C. C. A. 8th, 1909) ; Mallory v. Globe-Boston Copper 
Mining Co., 11 Ariz. 296, 94 Pac. 1116 (1908); Wakeham v. Barker, 82 Cal. 
46, 22 Pac. 1131 (1889); Welty v. Jacobs, 171 Ill. 624, 49 N. E. 723 (1898) ; 
Alworth v. Seymour, 42 Minn. 526, 44 N. W. 1030 (1890). See General Elec. Co. 
v. Westinghouse Elec. & Mfg. Co., 144 Fed. 458 (C. C. N. D. N. Y. 1906). But 
see contra: Turner v. Hampton, 30 Ky. L. Rep. 179, 97 S. W. 761 (1906); Jones 
v. Williams, 139 Mo. 1, 39 S. W. 486, 40 S. W. 353 (1897). See 5 Pomeroy, 
Eguity JURISPRUDENCE § 2180; CLARK, Equity (1919) § 62 
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defendant could compel the plaintiff specifically to perform the 
contract, it would prevent specific enforcement of a direction to 
employ, provided the doctrine is not limited to contractual obli- 
gations. If it is not so limited, it would prevent specific enforce- 
ment of such a direction since the person designated could not 
be compelled to accept the employment. But according to the 
better view the doctrine of mutuality merely denies to a plain- 
tiff a right to specific performance when, after the defendant 
has performed, his sole remedy against the plaintiff would be an 
action at law for damages.** Under this view there would be 
no difficulty on the score of lack of mutuality in compelling the 
trustee to employ the person designated by the testator and to 
pay him for his services from time to time as those services were 
rendered. 

The real objections to granting specific performance of an ob- 
ligation to employ are the two latter of those suggested. These 
objections are usually held to be fatal to the granting of specific 
performance of a contract of employment. They are certainly 
fatal in cases where the contract calls for services of a confidential 
nature such as those rendered by an attorney; such a contract is 
not specifically enforceable.*® These objections may also be 
made in the case of a direction by the testator to employ a particu- 
lar person. 

There is, moreover, a further possible objection to granting 
specific enforcement of a direction by the testator to a trustee to 
employ a person, which does not arise in the case of a contract 
to employ. In several of the cases in which the court has denied 
specific enforcement of the direction to a trustee to employ a 
designated person, stress has been laid upon the hardship which 
would be imposed upon the trustee if he were compelled to employ 
him, on the ground that the trustee would thereby be forced to 
incur personal liabilities.” It is not always clear in the cases to 





18 See AMES, LECTURES on Lecat History (1913) 370; CLARK, Equity §§ 172- 
81. 

19 Texas v. White, 10 Wall. 483 (U. S. 1871); Parish v. McGowan, 39 App. 
D. C. 184 (1912). 

20 In re Ogier, 101 Cal. 381, 35 Pac. 900 (1894) ; Matter of Wallach, 164 App. 
Div. 600, 150 N. Y. Supp. 302 (1914), aff'd, 215 N. Y. 622, 109 N. E. 1094 (1915) ; 
In re Thistlethwaite, 104 N. Y. Supp. 264 (Surr. Ct. 1907); Young v. Alexander, 
16 Lea 108 (Tenn. 1885); Hughes v. Hiscox, 110 Misc. 141, 181 N. Y. Supp. 305 
(1920). 
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what kind of liability the court is referring.** A distinction must 
be taken, however, between the liability of the trustee to the per- 
son employed, his liability to the beneficiaries, and his liability 
to third persons. 

Normally it is true that the trustee is personally liable upon a 
contract of employment made by him, although properly made for 
the benefit of the trust estate. As has been seen, however, it is 
possible for a trustee to stipulate that he shall not be personally 
liable upon the contract and that the person so employed by him 
shall look solely to the trust property for his compensation.” If, 
therefore, the trustee is under an obligation to employ a person 
designated by the testator, he may employ him upon terms which 
would not render the trustee personally liable to the person 
employed. 

It is suggested also that the trustee would be liable to the bene- 
ficiaries if the person employed by him should intentionally or 
through negligence cause a loss to the trust estate.”* It would 
seem, however, that this is not so, except in cases where as in the 
case just cited the person is to be employed as an attorney.* 
A trustee who properly employs a person in the administration 
of the trust and uses due care in selecting such employee is not 
liable to the beneficiaries for his defaults. Where the trustee 
employs a person whom the testator has authorized or directed 
him to employ, it is clear that he is not usually liable to the 
beneficiaries. 

It is true that the trustee would be liable to third persons for 
injuries caused by employees of the trustee although employed in 
the proper administration of the trust and although selected by 
the trustee with due care.”* Undoubtedly some hardship might be 
caused to the trustee if he were rendered liable for the acts of a 
person in whose selection he had no voice. Nevertheless the 
hardship would not usually be great since, although the trustee is 





21 Matter of Caldwell, 188 N. Y. 115, 80 N. E. 663 (1907) ; Jn re Thistlethwaite, 
104 N. Y. Supp. 264 (Surr. Ct. 1907). 

22 See note 10, supra. 

23 In re Ogier, 101 Cal. 381, 35 Pac. 900 (1894); Young v. Alexander, 16 Lea 
108 (Tenn. 1885). 

24 For a discussion of the situation where the person is to be employed as an 
attorney, see infra, p. 719. x 

25 Hughes v. Hiscox, 110 Misc. 141, 181 N. Y. Supp. 395 (1920). 
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liable to the third person, he is entitled to reimbursement or to 
exoneration out of the trust property. The ultimate loss, there- 
fore, would fall upon the trust estate rather than upon the trustee. 
There would be no hardship to the trustee unless the trust estate 
was insufficient to reimburse him; and even in that case he might 
be entitled to reimbursement or exoneration from the beneficia- 
ries. Moreover the trustee could usually guard against such 
liability by insurance, the premium for which would probably be 
a proper charge upon the trust estate. It would seem, therefore, 
that the hardship to the trustee is not so great as to make it 
against public policy to compel the trustee to employ the person 
designated by the testator. 

In the cases, however, in which the trustee is directed to em- 
ploy a particular person as an attorney or legal adviser, a more 
serious difficulty arises. If the attorney, in ignorance of the law, 
advises the trustee that certain acts, which in fact would consti- 
tute a breach of trust, may properly be performed by the trustee, 
the trustee would be liable to the cestuis que trust. If the trustee 
in fact commits a breach of trust he is not protected from liability 
because he relied upon bad advice from an attorney. This would 
seem to be so even though the attorney was one whom the testator 
had directed the trustee to employ, unless it is possible to spell out 
an intention of the testator that the trustee should not be liable 
if he acted upon the advice of the person designated by him as 
attorney. In the absence of further evidence it would seem im- 
possible to spell out such an intention. Moreover, it is clear that 
the advice of an attorney would not protect a trustee from liability 
to third persons for his acts. Accordingly, it would seem that the 
cases which universally hold that a trustee or executor is not 
bound to employ an attorney designated by the testator are 
clearly correct.” 





26 “See Hardoon v. Belilios, [1901] A. C. 118. 
27 Foster v. Elsley, 19 Ch. D. 518 (1881); Im re Ogier, 101 Cal. 381, 35 Pac. 
900 (1894) ; Matter of Caldwell, 188 N. Y. 115, 80 N. E. 663 (1907); Matter of 
Wallach, 164 App. Div. 600, 150 N. Y. Supp. 302 (1914), aff'd, 215 N. Y. 622, 109 
N. E. 1094 (1915) ; In re Thistlethwaite, 104 N. Y. Supp. 264 (Surr. Ct. 1907) ; Im re 
Pickett’s Will, 49 Ore. 127, 89 Pac. 377 (1907); Young v. Alexander, 16 Lea 
108 (Tenn. 1885). 

Curiously enough, in the statute by which the creation of trusts is permitted in 
Louisiana, it is expressly provided that, “ The designation in any act of donation 
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There is in all these cases of specifically enforcing a direction 
by a testator to employ a particular person a question of public 
policy which is not involved in the question of specific perform- 
ance of a contract to employ. In general it is true that a testator 
may dispose of his property as he sees fit. There are, however, 
limits to this power. There are some things which a man may do 
with his property while he owns it which he cannot compel others 
to do when he disposes of it. His self-interest may act as a suffi- 
cient curb to restrain an owner of property from doing foolish 
things with it; but there is no such curb when he disposes of his 
property. A man may sow his land with salt; but a provision in 
his will that his executor shall sow it with salt is against public 
policy. He may throw his money away; but a provision in his 
will that his executor shall throw it away is against public policy.” 
He may close up his house; but.a provision in his will that his 
executor shall close up the house is against public policy.*” He 
may employ whom he will in the management of his property; but 
specifically to enforce a provision in his will that his executor or 
trustee shall employ a particular person would seem to be against 
public policy. Public policy may well be held to require that the 
trustee should not be hampered in the administration of the trust 
by requiring him to employ a particular person in the administra- 
tion of the trust. This seems to be clear where the trustee can 
show that the designated person is unfit to be employed. It may 
also be held to be so even though the person is not shown to be 
unfit.*° 

There may be cases, it is true, where the services to be rendered 
are merely nominal, where the position is a sinecure, where it is 
immaterial whether the services are properly performed or not. 
If the testator desires to give an old gardener an opportunity to 
putter about the premises and to pay him for so doing, no harm 
would be done in compelling the trustee to allow him to putter 
and to pay him the compensation the testator provided that he 





inter vivos or mortis causa of an attorney for the Trustee or Trustees shall be 
binding upon such Bank ” as may be named trustee. La. Act 107 of 1920, § 2. 

28 M’Caig v. University of Glasgow, [1907] Sess. Cas. 231, 242. 

29 Brown v. Burdett, 21 Ch. D. 667 (1882). 

80 Scott, Control of Property by the Dead (1917) 65 U. or Pa. L. Rev. 527, 
632, 651. 
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should receive. But in the ordinary case it would seem to be 
against public policy to compel the trustee to employ a person 
whom he is unwilling to employ.** 

If the direction to employ a designated person cannot be spe- 
cifically enforced by him, the question arises whether a court of 
equity will grant an injunction forbidding the trustee to employ 
anyone other than the designated person. In several cases a bill 
has been brought praying for such an injunction. The courts 
have, however, denied this remedy.*® This seems clearly correct. 
A court of equity ought not to do indirectly what it will not do di- 
rectly. The situation is entirely different from that involved in 
Lumley v. Wagner,** where the court enjoined a singer from per- 
forming for competitors of the plaintiff although it would not 
grant a decree compelling her to sing for the plaintiff. Such an 
injunction was of advantage to the plaintiff in that it tended to 
prevent his competitors from drawing away customers. It is of 
no advantage to an employee to restrain the employer from en- 
gaging other persons except so far as such a restraint would tend 
to compel the employer to employ the plaintiff. 

In one case where the testator directed the trustee to employ a 
person, the latter brought a bill in equity praying that-the trustee 
should be removed if he should continue to refuse or neglect to 
employ him. The court dismissed the bill.** This seems correct. 





81 Only two cases have been found in which a direction to a trustee to employ 
a person has been specifically enforced. In Hibbert v. Hibbert, 3 Mer. 681 (1808), 
a testator directed that a certain person should be appointed “ receiver” of his 
estate in Jamaica and stated that he made this appointment for the sake of benefit- 
ing him in a pecuniary point of view. The court appointed him as receiver or 
“ consignee ” as he was called in Jamaica. The trustees under the will contended 
that he should not have been appointed because they did nct regard him as duly 
qualified for the position and that in any event he should be required to give 
security. Sir William Grant, M. R., held that, in view of the testator’s direction, 
it was proper to appoint him and that he should not be required to give security 
other than his personal recognizance. 

In Williams v. Corbet, 8 Sim. 349 (1837), a testator created a trust and directed 
the trustees to employ the plaintiff to audit the accounts of his estate. Shadwell, 
V. C., held that the direction was binding upon the trustees and that the plaintiff 
was entitled to maintain a bill to prevent them from removing him from the posi- 
tion of auditor. The opinion is very brief and there is no discussion of the 
principles involved. 

82 Foster v. Elsley, 19 Ch. D. 518 (1881); Young v. Alexander, 16 Lea 108 
(Tenn. 1885). 83 y De G. M. & G. 604 (1852). 

84 Young v. Alexander, 16 Lea 108 (Tenn. 1885). In this case the bill prayed: 
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If the court 1s unwilling to compel the trustee to perform, it is not 
proper indirectly to bring about performance by removing the 
trustee and any successor trustees until one is found who is will- 
ing to perform. 

The question remains whether the person designated by the 
testator may maintain a suit for damages if the trustee refuses to 
employ him. The only cases in which the question of damages 
was actually litigated are two decisions of the supreme court of 
New York in Hughes v. Hiscox.*° <A testator directed his execu- 
tors and trustees to carry on his business, known as the Hiscox 
Chemical Works, and further provided as follows: “ In considera- 
tion of his faithful and efficient* services and knowledge of the 
business, I will and direct that my son-in-law, Charles R. Hughes, 
be retained and employed in the conduct of said business of the 
Hiscox Chemical Works at a salary of $2000 per year.” Hughes 
brought an action against the executors alleging that he tendered 
his services to the defendants which were refused, and he claimed 
to be entitled to recover, as a legacy, the amount of $2000 a year 
for twelve years, the period which had elapsed between the testa- 
tor’s death and the bringing of the action. The defendants de- 
murred. Mr. Justice Benedict held that the demurrer should be 
sustained. The testator did not intend to give the plaintiff a 
legacy but to afford him a right to be employed in the business. 
He was not entitled to receive the amount designated by the tes- 
tator unless he should render the stipulated services. The court 
was of the opinion, however, that the testator did intend to give 
the plaintiff a right to be employed, and to create an obligation 
upon the executors to employ him, and that the executors had 
been guilty of a breach of the obligation in refusing to employ 
him, for which an action for damages might be maintained against 
them in their capacity as trustees and perhaps also in their indi- 
vidual capacity. Hence, although he sustained the demurrer, he 





(1) that the executor be compelled to employ the plaintiff as attorney; (2) that he 
be enjoined from employing any other attorney and from paying any other attorney 
for services out of the assets of the estate; (3) to have the will construed; and 
(4) to have the executor removed if he continued to refuse to employ the plaintiff. 

85 to5 Misc. 21, 174 N. Y. Supp. 564 (1919), 110 Misc. 141, 181 N. Y. Supp. 
395 (1920). In Young v. Alexander, supra note 34, where the court denied spe- 
cific performance, it suggested that there might possibly be a suit for damages, 
but intimated that in its opinion such a suit would not lie. 
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gave the plaintiff permission to amend his complaint so as to state 
a claim to impress an equitable lien upon the estate for whatever 
damages he might have suffered by reason of the failure of the 
trustees to employ him, and to join the beneficiaries as co- 
defendants. 

The plaintiff did not amend his complaint but allowed the ac- 
tion to be dismissed. Subsequently, however, he brought a new 
action in which he named as defendants not only the executors 
but also the legatees and distributees under the will, and sought 
to impress a lien upon the estate for the damages he had suffered 
by reason of the failure of the executors to employ him. The de- 
fendants again demurred. This time the case came before Mr. 
Justice Van Siclen, who sustained the demurrer. His decision 
was based upon the ground that the direction in the will imposed 
no obligation upon the executors or upon the estate. The reason 
which he gave was that a direction to employ a designated person 
is not binding upon a trustee if the trustee might incur a personal 
liability for the acts of the person employed. What he had in 
mind was a liability to third persons, for he said that the executors 
would be liable if they should employ the plaintiff and he should 
mislabel some of the products of the business and cause injury to © 
another. He therefore concluded that the direction had no oblig- 
atory force and that the executors might disregard it without in- 
curring any liability personally and without subjecting the estate 
to liability. 

The reason given by the court for denying the plaintiff relief 
seems unsatisfactory. Whether or not the possibility of the incur- 
ring of liabilities by the trustee to third parties for the acts of the 
person designated by the testator is a sufficient ground for deny- 
ing specific enforcement of the testator’s direction, it does not 
seem to be a sufficient reason for refusing to allow the plaintiff to 
recover damages out of the trust estate for the refusal of the trus- 
tee toemploy him. Whatever may be the grounds of policy which 
justify a tefusal specifically to enforce the testator’s direction, 
there are no such grounds for refusing to allow the plaintiff to re- 
cover damages out of the trust estate. If the plaintiff is denied a 
right to recover such damages, the only proper ground for such 
denial is that it would be contrary to the intention of the testator 
to allow him to recover. In the usual case where the testator in- 
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tends the employment to be on a commercial basis, it would be 
contrary to the testator’s intention to subject the estate to the 
payment of damages even though the purpose of the testator was 
to confer a benefit upon the person designated by giving him 
employment. If the position was one which would have to be 
filled by someone and if the designated person were allowed to 
recover damages out of the trust estate for the refusal of the trus- 
tee to employ him, this would mean that the estate would be sub- 
jected to a double liability. The testator normally intends pri- 
marily to benefit the cestuis que trust. He does not intend to 
diminish the amount which they will receive by subjecting the 
estate to a liability for damages to the person to whom he desires 
to give employment. He may have hoped to kill two birds with 
one stone. But if the trustee refuses to comply with the direction 
and, for reasons of policy, cannot be compelled to comply, the 
stone will miss one of the birds. Either the cestuis que trust or 
the person whom the testator directed the trustee to employ must 
suffer. In the absence of other evidence of the testator’s inten- 
tion, his primary purpose to benefit the cestuis que trust should be 
carried out. 

The testator may, of course, provide otherwise. He may, for 
instance, provide for the payment of an annual sum to a particular 
person with a provision that if he refuses to perform certain serv- 
ices, he should lose his right to the annuity.** Such a provision 
creates a trust or equitable charge in favor of the person desig- 
nated with a condition attached thereto. In such a case if the 
trustee does employ him and he renders the designated services, 
he will be entitled to the annuity. If the trustee is willing to em- 
ploy him but he refuses to render the services, he will not be en- 
titled to any annuity. If the trustee refuses to employ him, he will 
be entitled to the annuity without rendering any services. It is 
possible also for the testator to provide that if the trustee refuses 

86 A testator may of course provide that a person should be employed by the 
trustee and that he should be paid an annuity whether or not he should perform 
the designated services. Thus, ir Peirson v. Murtha, 18 App. Div. 274, 45 N. Y. 
Supp. 834 (1897), a testator directed his trustees to carry on his business and to 
retain his father as manager of the business so long as he lived unless he should be 
unable on account of sickness or old age to manage the business or should resign 
his position, and to pay him $1200 a year so long as he lived whether he should be 


manager or not. It was held that although he was entitled to the annuity, he was 
not entitled to additional compensation for his services as manager. 
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to employ him, he should be entitled to a lesser sum than the 
amount to which the testator directed that he should be entitled 
if the trustee employed him and he rendered the designated serv- 
ices. The amount might be measured in the same way in which 
damages for breach of a contract to employ are measured. There 
is nothing against public policy in giving effect to such provisions 
and the court in so doing is carrying out the intention of the 
testator. 

Not only may the testator expressly provide that the designated 
person should be entitled to recover out of the trust estate if the 
trustee refuses to employ him, but an intention to the same effect, 
although not expressed in the will, may be gathered by implica- 
tion from the words of the will as construed in the light of sur- 
rounding circumstances. Thus it may appear that the provision 
by the testator for the employment of the designated person was 
intended to be in the nature of a gift or legacy to him and was not 
intended to be a merely commercial transaction.*’ Thus in the 
case of the ancient gardener already referred to, it would seem 
that the primary intention of the testator was to take care of him 
out of the trust estate. If the trustee should refuse to employ 
him, there would seem to be no good reason why he cannot, in- 
stead of attempting to enforce specifically the testator’s direction, 
recover out of the trust estate the amount which he loses by not 
being employed, which would be the amount of compensation 
fixed by the testator less the amount which he might earn in an- 
other employment. The same result might be reached in a case 
where the character of the services was such that the court would 
refuse specifically to enforce the testator’s direction, provided the 





37 The question whether, when a testator directs the services are to be per- 
formed and money is to be paid to a particular person, the money to be paid is to 
be treated as a bequest or as compensation for services, is raised where a legacy 
is left to the executor of the will and an attempt is made to tax it on the ground 
that it is compensation for services and not simply a legacy. Under the Federal 
Internal Revenue Act, gains derived from compensation for services are taxable, 
but a bequest is not taxable income. If the testator gives a legacy to his executor 
and provides that the legacy shall be in lieu of compensation for his services as 
executor, it has been held that this is a bequest and not compensation for services 
and is not subject to the federal income tax. United States v. Merriam, 263 
U. S. 179 (1923). In this case the Supreme Court left open the question whether 
a tax is due if the legacy is given as compensation for services actually performed. 
It has recently been held that in such a case an income tax is payable. Ream v. 
Bowers, 22 F.(2d) 465 (C. C. A. 2d, 1927). 
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testator’s primary intention was to benefit the employee. Thus 
if the testator should devise an apartment house upon trust and 
should provide that a certain person should be employed at a 
designated compensation as janitor, though the direction should 
not be specifically enforced since it would be against public policy 
to interfere with the trustee in the administration of the trust, 
yet it might not be contrary to the intention of the testator to 
allow the person designated to recover damages out of the trust 
estate. In the usual case, however, where the employment is in- 
tended by the testator to be upon a commercial basis, his primary 
intention is to benefit the cestuis que trust although he incidentally 
intends to benefit the person whom he has directed the trustee to 
employ. In such a case it would not be carrying out his intention 
to diminish the trust estate by compelling the trustee to pay him 
damages out of the trust estate. 

There remains the question whether the trustee should be held 
personally liable to the person designated by the testator for re- 
fusing to employ him. If the trustee were held liable but were 
given a right to reimbursement or exoneration out of the trust 
estate, the trust estate would thus be rendered ultimately liable; 
and this, as has been seen, would be contrary to the intention of 
the testator. But may the trustee be held personally liable with- 
out recourse to the trust estate? It is believed that it would be 
against public policy so to hold. To hold the trustee pérsonally 
liable for refusing to employ the person designated by the testator 
would practically force him, for his own protection, to employ 
him. It would be another method of indirectly compelling spe- 
cific performance of the direction to employ. Just as a court will 
not specifically enforce the testator’s direction by a mandatory 
decree and will not indirectly enforce the direction by enjoining 
the trustee from employing anyone else or by removing the trus- 
tee, so also the court should not indirectly compel the trustee to 
employ by subjecting him to a personal liability on his refusal. 

It would seem, therefore, that a direction by a testator to his 
trustee to employ a designated person normally imposes no obli- 
gation upon the trustee to employ him. If the trustee does em- 
ploy him, he is entitled to recover compensation from the trustee 
personally unless it is otherwise agreed between him and the trus- 
tee, and the trustee is entitled to reimbursement or exoneration 
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out of the trust estate; or the person employed can recover com- 
pensation directly out of the trust estate. If, however, the trustee 
refuses to employ him, he has no rights if the direction was not 
mandatory, or was not intended to be for his benefit, or if it was 
so indefinite that it could not give rise to any rights. There is no 
obligation upon the trustee to employ him if his conduct is such as 
would justify his discharge under a contract of employment. 
Even if the direction was mandatory and intended for his benefit 
and was definite in its terms and he is able and willing to render 
the stipulated services, he cannot usually compel specific enforce- 
ment of the direction. Nor will the court indirectly enforce the 
testator’s direction by enjoining the trustee from employing an- 
other, or by removing the trustee, or by subjecting the trustee to 
a personal liability. Nor can the person designated by the testa- 
tor recover damages out of the trust estate for the refusal of the 
trustee to employ him, unless the testator manifested an intention 
to subject the estate to such a liability. 


Austin Wakeman Scott. 
Harvarp Law SCHOOL. 
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INTERFERENCE WITH CONTRACT RELATIONS 


HE contract relation existing between two persons may be 
interfered with by a third in several ways.’ This third per- 
son may induce one of the parties to the contract to break his con- 
tract with the other, or he may interfere by doing some act, such 
as harming or destroying persons or property, which makes per- 
formance more burdensome,’ or impossible, or renders perform- 
ance of less or no value to the person entitled to it. This inter- 
ference may be done (1) for the purpose of invading the contract 
interest of the plaintiff, or (2) without such purpose, but with 
knowledge that the act done will result in the invasion, or (3) 
under such circumstances that a reasonably prudent person would 
foresee that such invasion is likely to result. 

It thus appears that the tort of interference with contract rela- 
tions is broader in scope than that of inducing breach of contract. 
Inducing breach of contract embraces only intentional procure- 
ment of the promisor to break his contract. 


INDUCING BREACH OF CONTRACT 


The tort of inducing breach of contract had an origin distinct 
from the other methods of interference with contracts. Professor 
Sayre has shown that it began with the law of enticing serv- 
ants away from their masters.* In the early English cases, an ac- 
tion of trespass was allowed to the master for the forcible taking 
of his servants.* Following the Great Plague, as an attempted 
solution for the dearth of laborers, the Ordinance of Labourers of 





1 Professor Bohlen’s designation of this tort as “ Invasions of Interests in Free- 
dom from Interference with Contractual Relations ” is a comprehensive analytical 
description of the tort, but the phraseology is too copious for frequent repetition. 
See Bouten, Cases on Torts (2d ed. 1925) x. 

2 McNary v. Chamberlain, 34 Conn. 384 (1867), is an example. The plaintiff 
was under contract to keep a highway in repair and the defendant, intending to 
injure the plaintiff, obstructed a drain by depositing rubbish in the highway, thus 
subjecting the plaintiff to greater expense in performing his contract. 

8 Sayre, Inducing Breach of Contract (1923) 36 Harv. L. Rev. 663, 665-66. 

4 Y. B. 11 Hen. IV 23, 46 (1410), cited by Sayre, supra note 3, at 665, n. 5. 
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1349,” commonly designated the Statute of Labourers, introduced 
a system of compulsory labor. This was held to give the master 
an action of trespass where his servant was enticed away without 
violence. The distinction between the action allowed by the com- 
mon,.law and that under the Statute of Labourers became ob- 
scured in the course of time, and both actions were absorbed by 
the action on the case, under which recovery was allowed without 
proof of violence and without regard to the limits of the original 
statutory remedy. This was the state of the law when, in 1853, 
the case of Lumley v. Gye * arose for decision. But it was not until 
twenty-eight years later, when Bowen v. Hall" was decided, that 
it became clear that Lumley v. Gye would be followed and become 
an accepted part,of the English law. In this later case the plaintiff 
was allowed to recover damages from the defendant for wrong- 
fully inducing one Pearson, who was under contract for exclusive 
service to the plaintiff for the manufacture and glazing of bricks, 
to depart from his service. 

While in neither Lumley v. Gye nor in Bowen v. Hall did the 
strict relation of master and servant exist between the contracting 
parties, and while the reasoning in each was broad enough to al- 
low recovery in all kinds of contracts, they both in fact con- 
cerned contracts for personal service, and it was, therefore, not 
until the case of Temperton v. Russell * was decided, twelve years 
later, that all doubt was removed that the doctrine of Lumley v. 
Gye would be extended to include contracts where no personal 
services were involved. In that case, persons who were under 
contract to supply the plaintiff with building materials were in- 
duced to break their contracts by threats of the defendants that 
workingmen would otherwise be withdrawn from their employ- 
ment. Temperton v. Russell has been followed by other cases,° 
so that it is well established in England that an action lies for 
inducing breach of contract regardless of the nature of the 
contract. 





5 23 Epw. III. The Statute of Labourers, (1351) 25 Epw. III, was enacted to 
make enforcement of the earlier statute easier. 

6 2 E. & B. 216 (1853). 

7 6Q.B. D. 333 (1882). 8 [1893] 1 Q. B. 715. 

® Quinn v. Leathem, [1901] A. C. 495, 510; South Wales Miners’ Federation v. 
Glamorgan Coal Co., [1905] A. C. 239. See cases cited in Appendix A, p. 768, 
infra. 
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In America as well as in England it is uniformly held that in- 
ducing a breach of contract by use of force, threat of force,*° or 
fraud,” is actionable. If the elements of intimidation and fraud 
are absent, a great majority of the American states nevertheless 
follow the English doctrine.’ In a few states there are, however, 
cases which, in the absence of these elements, flatly reject the 
doctrine.“ 


INTERFERENCE WITH CONTRACT RELATIONS APART FROM 
INDUCING BREACH 


Not only did the enticing away of a servant by the defendant 
make him liable to the master in the early law, but injury to the 





10 Dunshee v. Standard Oil Co., 152 Iowa 618, 126 N. W. 342, 132 N. W. 371 
(1911) ; Chambers v. Probst, 145 Ky. 381, 140 S. W. §72 (1911) ; Beck v. Teamsters’ 
Protective Union, 118 Mich. 497, 77 N. W. 13 (1898) ; Carter v. Oster, 134 Mo. App. 
146, 112 S. W. 995 (1908); Jersey City Printing Co. v. Cassidy, 63 N. J. Eq. 759, 
53 Atl. 230 (1902) ; Carroll v. Chesapeake & Ohio, etc. Co., 124 Fed. 305 (C. C. A. 
4th, 1903). 

11 Koch v. Burgess, 167 Iowa 727, 149 N. W. 858 (1914) ; Chambers v. Probst, 
supra note 10; Willner v. Silverman, 109 Md. 341, 71 Atl. 962 (1909); Van Horn 
v. Van Horn, 52 N. J. L. 284, 20 Atl. 485 (1890) ; Peerless Pattern Co. v. Pictorial 
Review Co., 147 App. Div. 715, 132 N. Y. Supp. 37 (1911) ; Suarez v. McFall Bros., 
87 S. W. 744 (Tex. Civ. App. 1905); McClure v. McClintock, 150 Ky. 265, 150 
S. W. 332 (1912) ; Dr. Miles Medical Co. v. Goldthwaite, 133 Fed. 794 (D. Mass. 
1904) ; Lewis v. Bloede, 202 Fed. 7 (C. C. A. 4th, 1912) ; Am. Malting Co. v. Keitel, 
209 Fed. 351 (C. C. A. 2d, 1913) ; Fed. Sugar Ref. Co. v. U. S. Sugar Equalization 
Board, 268 Fed. 575 (S. D. N. Y. 1920) ; Bitterman v. Louisville & Nashville R. R., 
207 U.S. 205 (1907); Nat. Phonograph Co. v. Edison Bell Co., [1908] 1 Ch. 335. 

12 See Appendix A, infra pp. 764-68. 

Unenforceable Contracts— Statute of Frauds. The fact that the plaintiff’s 
contract with the third party is unenforceable by reason of the Statute of Frauds 
does not preclude the plaintiff from recovering from a defendant who has interfered 
with the contract relation. Practically all the cases agree. Richardson v. Terry, 
212 S. W. 523 (Tex. Civ. App. 1919) ; Jackson v. Stanfield, 137 Ind. 592, 36 N. E. 
345, 37 N. E. 14 (1804) ; Benton v. Pratt, 2 Wend. 385 (N. Y. 1829) ; Rice v. Man- 
ley, 66 N. Y. 82 (1876) ; Vaught v. Pettyjohn & Co., 104 Kan. 174, 178 Pac. 623 
(1919) ; Ringler v. Ruby, 117 Ore. 453, 467, 244 Pac. 509, 511 (1926). Contra: 
Davidson v. Oakes, 60 Tex. Civ. App. 269, 128 S. W. 944 (1910). See (1910) 
1o Cor. L. Rev. 678. The promisor may waive the statute if he sees fit. The de- 
fense is personal to him. But where the contract is unenforceable on any other 
ground, that is a valid defense for the defendant. Roberts v. Clark, 103 S. W. 417 
(Tex. Civ. App. 1907). 

18 See Appendix B, infra p. 768. These minority cases are generally rested 
on two grounds: (1) that motive is unimportant in determining whether a right of 
action exists, though it may be taken into account in measuring damages, and 
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servant either by intentional or negligent acts, depriving the mas- 
ter of services, rendered the defendant liable for the loss.‘* The 
courts confined liability to cases of master and servant and did not 
extend it to other employer and employee relationships. For in- 
stance, a theater manager was held not entitled to recover against 
a defendant who assaulted an actor and so disabled him that he 
was unable to fulfill his contract.” But even before Lumley v. 
Gye was decided some cases extended the rule of liability beyond 
that of master and servant.’® And today there is no question but 





'(2) that the plaintiff having a right of action in contract against the promisor for 

breach of the promise, should not have another and independent action in tort 
against the defendant for substantially the same damage. For the first proposition 
they often rely upon and quote with approval a statement made by Cooley: “ Bad 
motive by itself, then, is no tort. Malicious motives make a bad act worse, but 
they can not make that a wrong which in its own essence is lawful.” Cootey, 
Torts (2d ed. 1888) 832, quoted, e.g., in Boynson v. Thorn, 98 Cal. 578, 584, 33 
Pac. 492, 494 (1893). 

The first ground is contrary to a very general principle of tort liability — that 
intentional causing of damage is a tort unless justified. See note 28, infra: It is 
commonly true that malicious motives do not make an otherwise lawful act a 
prima facie tort, but if a prima facie tort is once found to exist, the motive is very 
often important in determining whether a justification for the commission of the 
prima facie tort exists. See (1900) 62 L. R. A. 673; Ames, How Far an Act May 
be a Tort Because of the Wrongful Motive of the Actor (1905) 18 Harv. L. Rev. 
411. The second of these arguments against recovery is likewise untenable. If the 
defendant had not induced the breach of contract, the plaintiff would have enjoyed 
the benefits of performance without delay, while, as it is, if the plaintiff does sue 
the promisor, the costs recovered will not wholly cover legal expenses. See Smith, 
Disparagement of Property (1913) 13 Cox. L. Rev. 121, 126. Nor do the principles 
of causation warrant the refusal of recovery. There may be several persons who are 
a responsible legal cause of the consequence. The last wrongdoer conception of 
legal cause has been rejected by the best modern authority. Smith, Legal Cause in 
Actions of Tort (1911) 25 Harv. L. Rev. 101, 111, 113. But cf. Clark v. Dollinger, 
205 App. Div. 231, 199 N. Y. Supp. 527 (1923). 

When the decisions of the states holding the minority view are examined, their 
authoritative strength, too, is much less formidable than appears superficially. All 
of them rely rather strongly on New York cases (particularly Ashley v. Dixon, 48 
N. Y. 430 (1872), and sometimes Daly v. Cornwell, 34 App. Div. 27, 54 N. Y. 
Supp. 107 (1898), and De Jong v. Behrman, 148 App. Div. 37, 131 N. Y. Supp. 
1083 (1911)), which are no longer law in New York, and in several instances were 
not the law of New York when they were followed. See the New York cases in 
Appendix A, infra pp. 766-67. These considerations taken together prompt the 
prophecy that the minority position will not be adhered to indefinitely. 

14 Jones v. Brown, 1 Esp. 217 (1794). 

15 Taylor v. Neri, 1 Esp. 386 (1795). “ 

16 Martinez v. Gerber, 3 Man. & G. 88 (1841) (negligence); Woodward v. 
Washburn, 3 Denio 369 (N. Y. 1846). 
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that there may be prima facie liability for interference with con- 
tract relations without inducing breach of contract by, for ex- 
ample, injuring persons under contract so that they are disabled 
from performing,” or by destroying or damaging property which 
is the subject matter of a contract, or by doing other acts which 
make performance more burdensome, difficult or impossible or of 
less or no value to the one entitled to performance.** 


ELEMENTS OF THE TORT OF INTERFERENCE WITH CONTRACT 
RELATIONS 


A. The Interest Protected 


The elements of the tort of interference with contract have 
been discussed but little in the cases. It is an aid to clearness of 
reasoning to consider specifically the nature of the interest of the 
plaintiff to which the law gives protection and the kinds of inva- 
sions against which the interest is protected. The promisee’s in- 
terest as respects the promisor is to have performance of the con- 
tract. He has also an interest as respects third persons in having 
the contract right which he has against the promisor free from 
invasions by third persons which may either prevent, retard, or 
lessen the value of its performance. The promisor, too, has an in- 
terest as respects third persons, in having his performance free 
from invasions which make performance more difficult or 
impossible. 

The attempt to define the tort in terms of the plaintiff’s right 
rather than in terms of the plaintiff’s interest, and the methods of 
invasion against which the interest is protected, has occasionally 
given rise to fallacious results. One process of reasoning by 
which liability is established is as follows. A tort always consists 
of a violation of the plaintiff’s right; since the plaintiff has a right 





17 Bradford v. Webster, [1920] 2 K. B. 135. 

18 McNary v. Chamberlain, 34 Conn. 384 (1867) ; Glanzer v. Shepard, 233 N. Y. 
236, 135 N. E. 275, 276 (1922); Livermore v. Crane, 26 Wash. 520, 67 Pac. 221 
(1901). See also Carroll v. Chesapeake & Ohio, etc. Co., supra note 10; Dail- 
Overland Co. v. Willys-Overland Co., 263 Fed. 171 (N. D. Ohio 1920); Niles- 
Bement Pond Co. v. Iron Molders’ Union, 246 Fed. 851 (S. D. Ohio 1917), rev’d 
on other, grounds, 258 Fed. 408 (C. C. A. 6th, 1918); Vonnegut Mach. Co. v. 
Toledo Mach. & Tool Co., 263 Fed. 192 (N. D. Ohio 1920). See (1918) 31 Harv. 
L. Rev. 1017. But see Anthony v. Slaid, 11 Metc. 290 (Mass. 1846). 
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in these cases where he has a contract, it therefore follows that 
any interference destroying this right constitutes a tort..° The 
fallacy involved in this reasoning is obvious on examination. It 
implies that the plaintiff would not have a right of action against 
the third person in the absence of a contract right to be invaded 
and that every right is absolute and unqualified so that every in- 
terference with a right constitutes a legal wrong. This overlooks 
the restricted character of the plaintiff’s right in contract. The 
right of the promisee against the promisor does not necessarily 
mean a right against third persons that they refrain from interfer- 
ing with that right. There may be no right against third persons 
or there may be only a very qualified one.”° 

The question is how far this interest of the promisee to have his 
contract right against the promisor, and this interest of the promi- 
sor to have his obligation to the promisee, free from invasion, 
should be protected against the acts of third persons. This right 
against third persons is a right against everyone, a right in rem. 
Authorities have been wont to call it a property right.** Admit- 
ting it is a property right, we have not thereby determined how far 
or against what sort of invasions the interest shall be protected, 
because the protection given to property rights varies with the na- 
ture of the right. For instance, the landowner’s right against 





19 A good example of this type of reasoning is to be found in (1899) 48 CENT. 
L. J. 111, 115. “It is a fine distinction to say that where a person maliciously 
induces a person not to carry out a contract already made with the plaintiff, and so 
injures the plaintiff, it is actionable, but where he injures the plaintiff by mali- 
ciously preventing a person from entering into a contract with the plaintiff, which 
he would have entered into, it is not actionable. The reason for a distinction be- 
tween the two cases appears to be that, in the one case, the act procured was the 
violation of a legal right for which the person doing the act which injured the 
plaintiff could be sued, as well as the person who procured it, while in the other 
no legal right was violated by the person who did the act from which the plaintiff 
suffered.” 

20 Cf. Am. Bank & Trust Co. v. Fed. Reserve Bank, 256 U.S. 350, 358 (1921), 
per Holmes, J. 

21 “ That the interest of an employer or an employe in a contract for services 
is property is conceded. Where defendants, in combination or individually, under- 
take to interfere with and disrupt existing contract relations between the employer 
and the employe, it is plain that a property right is directly invaded.” Jersey City 
Printing Co. v. Cassidy, supra note 10, at 763, 53 Atl. at 234. See also (1918) 31 
Harv. L. Rev. 1017; Scott, Nature of Rights of the Cestui Que Trust (1917) 17 
Cor. L. Rev. 269, 274; Pottock, Torts (12th ed. 1923) 561-62; Godin v. Niebuhr, 
236 Mass. 350, 128 N. E. 406 (1920). 
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physical entry upon his land is highly protected, yet his right as 
riparian owner to take water flowing past his land is very limited. 
We are not so much concerned in determining whether this is or 
is not a property right, as we are concerned with the question how 
far or against what invasions the interest is and should be 
protected. 


B. Invasions Against Which the Interest is Protected 


(1) Intentional and malicious acts. Where the invasion of 
the plaintiff’s contract interest is an intentional one, is bad mo- 
tive also required to make out a case of prima facie tort? Many 
of the cases which favor liability repeat the formula that mali- 
ciously to induce a breach of contract constitutes a tort.2* The 
cases on the other hand which oppose liability say that malicious 
motives cannot make that a wrong which otherwise is lawful.” 
The courts which uphold liability for interference with contract 
do not use the word malice in the sense of malevolence, spite, or 
ill will.2* They probably use it to mean merely intentionally in- 
ducing a breach of contract without justification.*” Therefore the 
caution of Lord Lindley, in South Wales Miners’ Federation v. 
Glamorgan Coal Co.,”* is well taken: 


? 


“ My Lords, I have purposely abstained from using the word ‘ malice. 
Bearing in mind that malice may or may not be used to denote ill-will, 
and that in legal language presumptive or implied malice is distinguish- 





22 See (1900) 62 L. R. A. 673; (1910) 29 L. R. A. (N. 5.) 860. 

23 See note 13, supra; Parkinson Co. v. Building Trades Council, 154 Cal. 581, 
98 Pac. 1027 (1908) ; Standard Oil Co. v. Doyle, 118 Ky. 662, 82 S. W. 271 (1904). 
See also the language of Coleridge, L. J., in Bowen v. Hall, 6 Q. B. D. 333, 344 
(1881). 

24 Pottock, Torts 332; Bromage v. Prosser, 4 B. & C. 247, 255 (1825); Mc- 
Gurk v. Cronenwett, 199 Mass. 457, 85 N. E. 576 (1908) ; Cumberland Glass Mfg. 
Co. v. Dewitt, 120 Md. 381, 87 Atl. 927, 931 (1913). See also Wyeman v. Deady, 
79 Conn. 414, 65 Atl. 129 (1906) ; Lewis v. Bloede, supra note 11; Carmen v. Fox 
Film Corp., 258 Fed. 703 (S. D. N. Y. 1919). 

25 “ The term ‘ malice,’ as used in the class of cases mentioned, means nothing 
more than the intentional doing of a wrongful act without legal justification or 
excuse.” Carnes v. St. Paul Union Stockyards Co., 164 Minn. 457, 462, 205 N. W. 
630, 631 (1925). See also (1927) 12 St. Louis L. Rev. 286; R An W Hat Shop v. 
Sculley, 98 Conn. 1, 118 Atl. 55 (1922); Brennan v. United Hatters, 73 N. J. L. 
729, 65 Atl. 165 (1906); Prairie Oil & Gas Co. v. Kinney, 79 Okla. 206, 192 Pac. 
586 (1920). 26 [1905] A. C. 230, 255. 
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able from express malice, it conduces to clearness in discussing such cases 
as these to drop the word ‘ malice ’ altogether, and to substitute for it the 
meaning which is really intended to be conveyed by it. Its use may be 
necessary in drawing indictments; but when all that is meant by malice 
is an intention to commit an unlawful act without reference to spite or 
ill-feeling, it is better to drop the word malice and so avoid all misunder- 
standing.” 


Malice in the sense of bad motive is not a requisite of the prima 
facie tort. On the other hand, the majority rule which permits 
proper motive to be shown as justification in many instances, is a 
complete rejection of the generalization of Lord Watson in Allen 
v. Flood," “that the law ... does not . . . take into account 
motive as constituting an element of civil wrong,” and of the often 
repeated statement that an act otherwise lawful is not made ac- 
tionable by reason of the fact that it is done with malice or im- 
proper motive. The tort of inducing breach of contract rests 
upon, and is but a specific application of, the broad general prin- 
ciple that to damage another intentionally without justification 
or privilege is a tort.** The doing of acts for the specific purpose 
of making performance of the contract impossible, or more diffi- 
cult and burdensome, or of less value to the one entitled to per- 
formance, constitutes a prima facie tort as clearly as does a 
deliberate procurement of a breach.” 

Does the law go beyond this and hold a defendant liable when 
he does an act not for the purpose of inducing a breach or of 
otherwise interfering with contract relations, but where he knows 
his act will cause the breach and does so cause it? There are un- 
doubtedly many cases in the law which support a plaintiff’s action 
against a defendant when force is used against a third person or 
property which results in the third person being unable to perform 
his contract with the plaintiff, though the invasion of the plain- 





27 [1898] A. C. 1, 92. 

28 Canellos v. Zotalis, 145 Minn. 292, 177 N. W. 133 (1920); Ames, supra 
note 13; Dicey, Notes (1902) 18 L. Q. Rev. 1, 4; Bowen, L. J., in Skinner v. Shew, 
[1893] 1 Ch. 413, 422; Holmes, J., in Aikens v. Wisconsin, 195 U. S. 104, 204 
(1904) ; Smith, Crucial Issues in Labor Litigation (1907) 20 Harv. L, Rev. 253, 262, 
263; Walker v. Cronin, 107 Mass. 555, 562 (1871); Conn. Mut. Life Ins. Co. v. 
N. Y. & N. H.R. R,, 25 Conn. 265 (1856) ; Quinn v. Leathem, [1901] A. C. 4098, 
510, 535; Jersey City Printing Co. v. Cassidy, supra note 10; Carmen v. Fox Film 
Corp., supra note 24. 29 See notes 30-32, infra. 
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tiff’s contract right against the third person was not purposed. 
For instance in Sandlin v. Coyle,” the defendants by threatening 
to take a negro into custody and punish him for failing to pay a 
sum he owed to one of the defendants, caused him to abandon his 
contract with the plaintiff to plant and cultivate forty-eight acres 
of cotton and corn. There nowhere appeared to have been any 
intent to injure the plaintiff or his interest, yet the plaintiff re- 
covered damages. In Woodward v. Washburn," the plaintiff sent 
his hired servant on an errand to the bank and the defendant, an 
officer of the bank, unjustifiably imprisoned the servant. The 
plaintiff was allowed to recover although it did not appear that 
the defendant intended to injure the plaintiff. In several cases 
involving strikes, where violence was used and the employer was 
prevented from performing his sale contracts, it has been held 
that the purchasers have rights of action against the union offi- 
cials or strikers.*? In cases where fraud is used there is liability. 
Thus the defendant was held liable for securing the discharge of 
the plaintiff by presenting an assignment of wages which pur- 
ported to be that of the plaintiff, but which the defendant refused 
to withdraw after he learned it was that of another.** But even 
in the absence of force, fraud, or illegal means, a defendant is 
liable where he does an act without any purpose of inducing the 
breach but which he knows will cause a breach and does cause 
one.** In the case of The Poznan,** the ship Poznan was owned 





80 143 La. 121, 78 So. 261 (1918). 81 3 Denio 369 (N. Y. 1846). 

82 Carroll v. Chesapeake & Ohio, etc. Co., supra note 10; Dail-Overland Co. v. 
Willys-Overland Co.; Niles-Bement Pond Co. v. Iron Molders’ Union; Vonnegut 
Mach. Co. v. Toledo Mach. & Tool Co., all supra note 18. See (1918) 31 Harv. L. 
Rev. 1017-21. Anthony v. Slaid, supra note 18, which holds that the plaintiff who 
had a contract with the town to support town paupers for a time could not recover 
of the deferdant whose wife assaulted one of the paupers and put the plaintiff to 
expense for his care and support, is not contra for it does not appear that the wife 
did this for the purpose of damaging the plaintiff or that she knew of the plaintiff’s 
contract. 

83 Doucette v. Sallinger, 228 Mass. 444, 117 N. E. 897 (1917). See also Suarez 
v. McFall Bros., supra note 11; Cotton v. Cooper, 160 S. W. 597 (Tex. Civ. App. 
1913). 

84 Sparks v. McCreary, 156 Ala. 382, 47 So. 332 (1908); McNary v. Chamber- 
lain, supra note 2; R An W Hat Shop v. Sculley, supra note 25; Jackson v. Stanfield, 
supra note 12; Twitchell v. Glenwood-Inglewood Co., 131 Minn. 375, 155 N. W. 
621 (1915); Tubular Rivet & Stud Co. v. O’Brien, 93 Fed. 200 (D. Mass. 1899) ; 
Orinoco Co., Ltd. v. Orinoco Iron Co., 296 Fed. 965 (Ct. of App. D. C. 1924). 

85 276 Fed. 418 (S. D. N. Y. 1921). 
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by the Polish American Navigation Company which company 
chartered the ship to the Acme Operating Company for a round 
trip from New York to Havana, Cuba, on a time charter, at a hire 
of $67,500 per month, and shippers entered into contracts with 
the Acme Company for the carriage and delivery of freight at 
Havana. When the Poznan arrived at Havana, the-port was 
crowded with vessels, and the ship lay in the harbor a long time 
without finding a place to unload until the owners ordered the ves- 
sel to return to New York with her cargo. There is nothing in the 
case to show that the owners of the vessel recalled the ship for 
the purpose of interfering with the contract interests of the ship- 
pers, yet the court held the owners of the Poznan liable to the 
shippers in tort for compelling the Acme Company to break its 
contracts with them. 

The disposition in the cases is not to limit liability for interfer- 
ence with contract rights to cases where the invasion is for the 
specific purpose of interfering with the contract relation, but to 
extend it to include invasions by acts done with knowledge that 
an interference with the plaintiff’s contract relation must result. 
But does the law go still further and protect contract interests 
from invasion by negligent acts? 

(2) Negligent acts. As the law protects property interests 
from damage by negligent acts, we should expect the interest in 
contract relations, which is sometimes said to be a property 
right,** to be so protected. The language of Lord Justice Brett, 
in Bowen v. Hall, “ that whenever a man does an act which in law 
and in fact is a wrongful act, and such an act as may, as a natu- 
ral and probable consequence of it, produce injury to another and 
which in the particular case does produce such an injury, an ac- 
tion on the case will lie,” states a general principle which could be 
construed to make a defendant liable for negligently causing non- 
performance of a contract. Besides such dicta, the English courts 
have held defendants liable to masters for negligently causing in- 
jury to their servants which deprive them of their service,*’ and 
have extended such liability to other employment relations. For 
instance, in Bradford v. Webster,** where the negligent driving of 





86 See note 21, supra. 
37 Jones v. Brown, 1 Esp. 217 (1794); Martinez v. Gerber, 3 Man. & G. 88 
(1841). See also Everard v. Hopkins, 2 Bulst. 332 (1614). °8 [1920] 2 K. B. 135. 
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the defendant’s servant resulted in injury to a policeman, who was 
employed by the plaintiff municipality, it was held that the 
plaintiff could recover damages for loss of service and for the 
extra compensation it had paid as a special pension. In The 
Argentino * the House of Lords went further, and liability was 
imposed where there was no relationship of employment. In that 
case a collision between the Argentino and another vessel oc- 
curred, and a loss, sustained by its owners by reason of their not 
being able to fulfill their contract entered into prior to the col- 
lision, was recovered. But the English decisions are not uniform; 
there are at least two cases which squarely hold that there is no 
liability for such negligent interference. Thus in Cattle v. Stock- 
ton,*° the defendant waterworks company negligently maintained 
a water main under a turnpike road through which the plaintiff 
was employed to tunnel. In digging out the earth the leakage 
from the main obstructed the plaintiff’s work, and after notice of 
the mischief, the defendants neglected to repair the main. The 
court held the defendants were not liable to the plaintiff for the 
damage sustained by reason of his contract being less profitable, 
and distinguished Lumley v. Gye, in that in the latter there was 
malicious intent to injure the plaintiff. In La Société Anonyme 
de Remorquage a Hélice v. Bennetts,** where the plaintiff had a 
contract for the towing of.a vessel and had towed the vessel four- 
fifths of the way when it was sunk through the negligence of 
the defendant’s servants, it was held that the plaintiff could not 
recover the damage he had suffered. The facts would seem to 
have warranted a finding that the defendant was negligent toward 
the plaintiff as respects his contract interest.* 

In America there are several cases ** which are sometimes 
cited ** as authority for non-liability for negligent invasion of con- 





39 14 App. Cas. 519 (1889). 

40 [. R. 10 Q. B. 453 (1875). 

41 [rorz] 1 K. B. 243. 

42 The court refused recovery on the ground that the damages were too remote, 
and relied upon Cattle v. Stockton, supra note 40. But cf. The Valsesia, [1927] 
P. eau. 

48 Conn. Mut. Life Ins. Co. v. N. Y. & N. H. R. R., 25 Conn. 265 (1856) ; 
Brink v. Wabash R. R., 160 Mo. 87, 60 S. W. 1058 (1901); Byrd v. English, 117 
Ga. 191, 43 S. E. 419 (1903) ; The Federal No. 2, 14 F.(2d) 530 (E. D. N. Y. 1926). 

44 (1926) 40 Harv. L. Rev. 302, notes 1 and 2; (1926) 39 Harv. L. Rev. 740, 
n, 1; Sayre, supra note 3, at 680, n. 58. 
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tract interests. In each of these cases the defendant had been 
guilty of a negligent act towards a person resulting in injury to 
such person or his property, and this had damaged the plaintiff by 
reason of its invasion of his contract interests. But it is obvious 
that something more is needed to constitute a negligent invasion of 
the plaintiff’s interests. There must at least be negligence toward 
the plaintiff's contract interest, for otherwise the defendant has 
been guilty of no breach of duty to the plaintiff. 

An examination of cases will reveal that while the negligent 
acts of the defendant did result in invasion of the plaintiff’s con- 
tract interests, they are not clearly cases of the defendant being 
negligent toward the plaintiff or his interests. In Connecticut 
Mutual Life Insurance Company v. New York and New Haven 
R. R.,** it was held that the defendant railroad company was not 
liable to the plaintiff insurance company for negligently causing 
the death of A, a passenger whom the latter company had insured, 
and in consequence of whose death it had been compelled to pay 
the insurance upon A’s life. Here, there was no knowledge of the 
plaintiff’s policy nor any evidence that the defendant should, with 
reasonable prudence, have known of it. Under the circumstances 
there was no basis to urge either an intentional or negligent inva- 
sion of the insurance company’s contract interest. In Brink v. 
Wabash R. R.,*° where parents had a contract with their adult 
son to support them, it was held they could not recover damages 
of the defendant for negligently causing the son’s death, and thus 
preventing performance of the contract. It did not appear that 
the defendant knew of the contract, or that he was in any way 
negligent toward the plaintiffs. In Byrd v. English," the plaintiff, 
who was engaged in the printing and publishing business and who 
had a contract for the continuous supply of electric power, had 
that contract rendered impossible of performance, and was conse- 
quently damaged, by the defendant’s negligently excavating so 
that a wall of earth fell in on the conduits which contained the 
wires carrying the current to the plaintiff’s plant. It was held that 
the defendant was not liable. In The Federal No. 2,** a tug negli- 
gently collided with a barge, damaging it and injuring Morton 
Parr, a member of the crew of the barge. The libellant, owner of 





45 25 Conn. 265 (1856). 47 117 Ga. 191, 43 S. E. 419 (1903). 
46 160 Mo. 87, 60S. W. 1058 (1901). . #8 14 F.(2d) 530 (E. D.N. Y. 1926). 
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the barge, was obliged to pay hospital expenses as the employer 
of Parr, which he sought to recover. This was denied. It does 
not appear that the defendant in being guilty of negligence to- 
ward the plaintiff in respect to his interest in the barge, was negli- 
gent toward the plaintiff in respect to his contract obligation to 
pay Parr’s hospital expenses — a matter very distinct and far re- 
moved from his ownership of the barge. If the obligation to pay 
hospital expenses of an injured servant rested upon the owner of 
a vessel as “ the obligation of parents to maintain and provide for 
their children,” *° or even if the obligation were merely contrac- 
tual but commonly existed so that the defendant must have 
known of its existence or as a reasonably prudent person should 
have known of it, the case would be clearly one of negligent inva- 
sion of a contract interest. If there was no negligence in The 
Federal No. 2 on the part of the defendant with respect to the 
plaintiff's contract obligation, then it is not authority for non- 
liability for negligent invasion of contract interests. 

Negligently damaging the propeller of a vessel which interfered 
with the contract of a charterer by delaying for fourteen days the 
return to him of the vessel chartered, was recently held by the 
United States Supreme Court in Robins Dry Dock & Repair Co. 
v. Flint,®° not to be actionable. The Court said, “ The question 
is whether the respondents have an interest protected by the law 
against unintended injuries inflicted upon the vessel by third per- 
sons who know nothing of the charter.” °* Where the contract is 
unknown to the tort-feasor and he is not unreasonable in not dis- 
covering its existence, it would seem obvious that he has not been 
negligent toward the charterer or his interest. The case is not 
one refusing damages because the interference with contract rela- 
tions was merely negligent. There was no negligent interference 
with the contract relation. 

There are some American cases which allow damages for négli- 
gent interference with contract relations.°? One is where the 





49 14 F.(2d) at 531. 

50 48 Sup. Ct. 134 (U.S. 1927). This case reversed the circuit court of appeals 
(see 13 F.(2d) 3 (C. C. A. 2d, 1926) ), which had affirmed a decision of the district 
court. 

51 48 Sup. Ct. at 135. 

52 Twitchell v. Glenwood-Inglewood Co., supra note 34 (this case was decided 
on the theory of an intentional act, but it does in fact involve holding the defendant 
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defendant negligently injures a member of a household, or a serv- 
ant under relational or contractual duty, and the plaintiff is given 
an action for the deprivation of services.** Some cases have al- 
lowed an action where household service was not involved but the 
relation of employer and employee existed. Another group of 
cases is that in which the plaintiff’s contract relations with a third 
person are interfered with by the defendant negligently discharg- 
ing his duty under a contract with the third person, which contract 
is merely ancillary to the purposes of the contract interfered with. 
Glanzer v. Shepard” illustrates this type of case. There the 
seller of beans employed the defendant to weigh bags of beans 
sold to the plaintiff and the defendant negligently misstated the 
weight, causing the plaintiff to make an overpayment for which 
the defendant was held liable. In Cue v. Breeland™ the court 
went the full length of holding the defendant liable for negligent 
invasion of a contract interest. Here a declaration that the de- 
fendant negligently destroyed a bridge which the plaintiff was 
under contract to repair, was held good on demurrer. 

While the liability of a telegraph company to the addressee for 
negligently transmitting a telegram has sometimes been explained 
on the theory that the addressee is the beneficiary of a contract 
made for the benefit of a third party, these cases may, where the 
negligent acts of the company interfere with the performance of 
a contract between the sender of the telegram and the addressee, 
fall into the class of tort cases here discussed.” Apparently the 
courts go beyond holding a defendant liable for negligent inter- 
ference with contract relations in these telegraph cases, and hold 
the company liable where the interference is with an interest of 
freedom to enter into contracts, an interest not so highly respected 
in the law as the interests in freedom from interference with con- 
tract relations.” 





for negligent interference with a contract) ; St. Johnsbury, etc. R. R. v. Hunt, 55 
Vt. 570 (1882); Cue v. Breeland, 78 Miss. 864, 29 So. 850 (1901). See also notes 
53-55, infra. 58 Ames v. Union Ry., 117 Mass. 541 (1875). 

54 Woodward v. Washburn, 3 Denio 369 (N. Y. 1846). Cf. Bradford v. Web- 
ster, [1920] 2 K. B. 135. 

55 233 N. Y. 236, 238, 135 N. E. 275, 276 (1922). 

56 78 Miss. 864, 29 So. 850 (1901). 

57 New Orleans, etc. R. R. v. Matthews, 131 Miss. 68, 95 So. 133 (1923); 
Myers v. Western Union Tel. Co., 34 Ga. App. 42, 128 S. E. 229 (1925). 

58 See (1926) 40 Harv. L. Rev. 302, 304. 
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Against liability for negligent interference with contract rela- 
tions it has been urged that it would increase unduly the number 
of causes of action, that there would exist great difficulty in ap- 
portioning damages between the party directly and the party indi- 
rectly damaged,” and that it would impose an extreme penalty 
upon negligence and an undue burden upon freedom of action. 
None of these objections is wholly peculiar to invasions of con- 
tract interests. Most advances in the way of protecting newly 
recognized interests from invasion by wrongful acts have been 
attended by reluctance to take the forward step. While the diffi- 
culty of apportioning damages in some cases is a real difficulty,*° 
it is no less difficult in intended than in negligent invasions, and in 
the former this difficulty has never prevented the imposition of 
liability. “While negligent interference with contract interests 
may impose a heavy penalty, it may nevertheless be said in ex- 
tenuation that before liability can be established, some faultless 
person must have suffered the damages and there must exist all 
the restrictions on liability that exist in cases of negligent inva- 
sions of more tangible interests — negligence as to the interest 
in question or some quite closely related interest, and the negli- 
gence must be a legal cause of the damage. And finally, it may be 
said that contract interests have often been treated as property, 
and there seems to be no sufficient reason for distinguishing this 
interest from other property interests and for limiting liability to 
intentional invasions of this interest while extending it to cover 
negligent invasions of other property interests. Consistency and 
policy both favor the same protection to each.** 


CONTRACTS TERMINABLE AT WILL 


How far is the interest in contracts terminable at will pro- 
tected? Do such contracts stand as well in the law as those we 
have just considered? Are they refused all protection except 
against invasion by tortious methods, or does the law take a mid- 
dle ground and go farther than this, though giving less protection 
than it gives to ordinary contracts? For each position there is 
some authority. In Temperton v. Russell,** Lord Esher used 





59 (1918) 31 Harv. L. REv. 1017, 1019-20. 61 Jbid. at 1021. 
60 bid. at 1020-21. 62 [1893] 1 Q. B. 715, 728. 
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language which in effect denied all distinction between the two 
types of contracts; and in United States Fidelity & Guaranty Co. 
v. Millonas,°* it was said that “ the mere fact the employment was 
not for a fixed period but merely at the will of the parties has no 
effect upon the right of action.” °* The opposing extreme view — 
namely, that no action lies unless the method of interference is in 
itself tortious has more authority to support it.°° The inter- 
mediate position is the one to which most of the courts which have 
had the question before them are committed. 

The real question involved in interfering with the interest in 
contracts terminable at will is not whether it is ever possible to 
have a prima facie tort in the absence of the use of methods not in 
themselves tortious, but how shall the prima facie tort be defined, 
and when a prima facie tort is once found to exist, whether its 
commission is privileged or justified. Will interference by mere 
persuasion where no tortious methods are used be actionable in 
the absence of justification? Or is the prima facie tort limited to 
cases involving the use of economic pressure or tortious methods 
of interference? It has been urged by Judge Smith that no ac- 
tion should be allowed for simple persuasion on the ground of the 


high regard which the law pays “to freedom of speech in the 
absence of fraud or defamation.” °* Professor Sayre asserts that 
“ except for a few scattered dicta the current of authority is well- 
nigh unanimous that no action for enticement can be brought 
when the service was at will.” *’ It is submitted that the defend- 
ant, who for the purpose of damaging the plaintiff, persuades an- 
other to abandon his contract relations although terminable at the 





63 206 Ala. 147, 149, 89 So. 732, 735 (1921). 

64 See also Johnston Harvester Co. v. Meinhardt, 9 Abb. N. C. 393, 397 (N. Y. 
1880). 

. 65 See Smith, supra note 28, at 261-62. That an action will lie where fraud or 
intimidation is used is well established. See notes 10 and 11, supra. 

66 Smith, supra note 28, at 266-67. Judge Smith would even deny an action 
where the persuader’s ultimate motive was bad. Ibid. 

67 Sayre, supra note 3, at 701. The cases which Professor Sayre cites for this 
proposition, namely, Boston Glass Manufactory v. Binney, 4 Pick. 425 (Mass. 
1827); Nichol v. Martyn, 2 Esp. 732 (1799); Campbell v. Cooper, 34 N. H. 49 
(1856) ; Sykes v. Dixon, 9 Ad. & El. 693 (1839), and Pilkington v. Scott, 15 M. & 
W. 657 (1846), would all be decided precisely as they were if the courts deciding 
them had adopted the rule that it was prima facie tortious to entice away a servant 
at will. None of them contains the elements essential to the prima facie tort of 
interference with contract relations. 
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will of either party to the contract, should be held liable unless 
he can justify his action. 

Since Judge Smith wrote in 1906, not only has the United States 
Supreme Court explicitly pointed out that “ the right of action for 
persuading an employee to leave his employer is universally recog- 
nized,” ** but the federal courts,°° and nearly all of the state 
courts," which have had the question before them, have either by 
dictum or decision taken the position that the defendant is liable 
in the absence of justification where he used only persuasion al- 
though no method in itself tortious was used. Some cases, ap- 
parently stating that it is permissible to urge employees to quit 
work,”* were not cases where prima facie liability was necessarily 
absent, but were cases where interference with the relation was 
justified. Economic pressure to induce discharge is actionable in 
the absence of justification.” 

The present status of the law warrants the conclusion that a 
prima facie tort exists where there is any damaging interference 
with a contract relation either by inducing the promisor to break 
the contract or to abandon the relation, or by doing an act either 
for the purpose of such interference or with knowledge that such 
interference will result, or according to respectable authority 
under such circumstances that a reasonably prudent person would 
know that such interference is likely to result. The present con- 
dition of the law makes it impossible to determine whether the 
prima facie tort is to be differently defined in contracts terminable 
at the will of either party. It is submitted that the authorities do 
warrant the conclusion that there is no distinction taken between 





68 Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917), quoting with 
approval the language of Hughes, J., in Truax v. Raich, 239 U. S. 33, 38 (1915). 

69 Triangle Film Corp. v. Artcraft Pictures Corp., 250 Fed. 981 (C. C. A. 2d, 
1918). 

70 United States Fidelity & Guaranty Co. v. Millonas, 206 Ala. 147, 89 So. 732 
(1921) ; Illinois Steel Co. v. Brenshall, 141 Ill. App. 36 (1908) ; Moore Drop Forging 
Co. v. McCarthy, 243 Mass. 554, 137 N. E. 919 (1923) ; Jonas Glass Co. v. Glass 
Bottle Blowers’ Ass’n, 77 N. J. Eq. 219, 79 Atl. 262 (1911); Brennan v. United 
Hatters, supra note 25; Third Avenue Ry. v. Shea, 109 Misc. 18, 179 N. Y. Supp. 
43 (1919); O’Neil v. Behanna, 182 Pa. 236, 37 Atl. 843 (1897). Contra: Perkins 
v. Pendleton, 90 Me. 166, 38 Atl. 96 (1897). 

71 Rosenwasser Bros. v. Pepper, 104 Misc. 457, 172 N. Y. Supp. 310 (19178); 
Grassi Contracting Co. v. Bennett, 174 App. Div. 244, 160 N. Y. Supp. 279 (1916) ; 
Nat. Protective Ass’n, etc. v. Cumming, 170 N. Y. 315, 63 N. E. 369. (1902). 

72 Smith, supra note 28, at 260-70. 
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the two types of contracts as to the means of invasion. Mere 
persuasion, although it involves no method in itself tortious, is 
sufficient to make an invasion actionable Where there is no justi- 
fication. An important distinction between the two is established, 
however, when it comes to justification. 


JUSTIFICATION OR PRIVILEGE 


A. General Principles 


We have considered the scope, development, and elements of the 
prima facie tort. We now must consider when such invasions are 
privileged or justified. It will aid us if we bear in mind certain 
general principles in considering this problem. Whether a priv- 
ilege of invasion exists depends upon whether it is of greater mo- 
ment to society to protect the defendant in the invading activities 
than it is to protect and guard the plaintiff’s interest from such 
invasions. An evaluation and balancing of the social import of 
the conflicting interests of the respective parties and of the social 
interests per se are involved. The. defendant may be privileged 
to invade an interest of the plaintiff although it is not for the pro- 
tection or furtherance of any interest of his own, if the invasion 
is in furtherance of a social interest of greater public import than 
is the social interest involved in the protection of the plaintiff’s 
individual interest. Where protection of the actor’s interest is 
involved, there is simply a privilege to invade equal or inferior 
interests, but not superior ones.”* 

Whether an interest is superior, equal, or inferior is determined 
both by the protection from invasion which the law gives the par- 
ticular interest and by the amount and quality of invasions of 





78 Professor Bohlen, in a masterly article says: ‘“‘ Upon one thing there is sub- 
stantial agreement. An act intended to invade another’s legally protected interests is 
privileged only if done to protect or advance some public interest or an interest of 
the actor. If the act is done only for the protection of one of the actor’s interests, 
it must be an interest of a value greater than, or at least equal to, that of the interest 
invaded, or if the interests are similar, the harm which the act is appropriate io 
prevent must be substantially equal to or greater than that which it is intended or 
likely to cause.” Bohlen, Incomplete Privilege to Inflict Intentional Invasions of 
Interests of Property and Personality (1926) 39 Harv. L. Rev. 307, 314. See also 
Read v. Friendly Soc. of Operative Stonemasons, [1902] 2 K. B. 88, 96; Moore 
Drop Forging Co. v. McCarthy, supra note 70; Order of Ry. Conductors v. Jones, 
78 Colo. 80, 239 Pac. 882 (1925). 
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other interests which it permits, in protection or advancement of 
the interest. In general, the interests in life, reputation, and prop- 
erty other than contracfs are more fully protected from invasions 
than is the interest in contract rights. We also find that the law 
allows the interest in freedom from interference with contractual 
relations to be invaded for the reasonable and bona fide purpose 
of protecting life, reputation, health, or property rights of the de- 
fendant, or for the furtherance of a social interest of greater im- 
port than the social interest in protecting the plaintiff’s interest 
from invasion. But the interest in contracts cannot be invaded 
for the protection or furtherance of the defendant’s interest in 
freedom to enter into contracts, or of other interests inferior to the 
plaintiff’s interest in freedom from interference with contractual 
relations. The privilege is conditional or qualified; that is, it is 
lost if exercised for a wrong purpose. In general, a wrong purpose 
exists where the act is done other than as a reasonable and bona 
fide attempt to protect the interest of the defendant which is 
involved. 



















B. The Privilege to Interfere to Protect a Contract Right 
or a Property Right 






The plaintiff’s interest in freedom from interference with his 
contract relations may be invaded with impunity by the defendant 
in protecting a contract right of his own. If the defendant knows 
nothing of the prior contract when he enters into or accepts per- 
formance of his contract, he will not be liable for insisting on per- 
formance, although performance to him will make performance 
to the plaintiff impossible."* In Read v. Friendly Society," it 
was said, 

















“ It may well be that a person, or many persons acting in concert, would 
have a right to demand the fulfilment of a contract entered into with him 
or them, even though such fulfilment involved him who performed it in 
breaking a contract made by him with another person. Many examples 
may be put — for instance, a man who had affected to sell the same 
















74 The comment in (1921) 21 Cor. L. REv. 490, 491, on Westinghouse Elec. & 
Mfg. Co. v. Diamond State Fiber Co., 268 Fed. 121 (D. Del. 1920), apparently fails 
to distinguish between an ordinary contract interest and the property interest which 
arises from a specifically enforceable contract for the sale of land. 

75 [1902] 2 K. B. 88, 95. 
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article to two separate purchasers could not possibly perform one con- 
tract without breaking the other, if both insisted on their rights, yet it 
could not render the purchaser, who insisted on his contractual rights, 
liable at the suit of the other purchaser.” 


The interest in freedom from interference with contracts can- 
not be invaded with impunity in furtherance of an interest in 
freedom to enter into contract relations, an interest less highly 
protected in the law than the interest in contracts. Therefore, if 
the defendant enters into a contract with a person, who is already 
under contract with the plaintiff, with knowledge or surmise of 
the existence of the prior contract, and of the fact that perform- 
ance to the defendant will prevent performance to the plaintiff, 
he is merely furthering his interest to enter into contracts and he 
should not only not be able to recover on the contract which he 
has made,” but should be held liable for inducing breach of con- 
tract,”” or be enjoined from interference,"* even though the prior 
contract does not give the third person a property interest. 

If, however, S had contracted to sell a unique chattel or a piece 
of land to A, and then to B who had no notice of the contract 
with A, B, in protection of his contract right, would have no right 
to persuade S, after he had notice, to transfer the chattel or the 
land to him instead of to A, and if he did he would be liable.” 
By reason of the contract which A has with S he has acquired an 
equitable interest in the chattel or in the land, a strict property 
right, and B has no privilege to deprive A of this property right in 





76 Montgomery Enterprises Co. v. Empire Theater Co., 204 Ala. 566, 86 So. 
880 (1920) ; Friedberg, Inc. v. McClary, 173 Ky. 579, 191 S. W. 300 (1917) ; Rhoades 
v. Malta Vita Pure Food Co., 149 Mich. 235, 112 N. W. 940 (1907); (1908) 21 
Harv. L. Rev. 290; Swaney v. Chawley, 133 Minn. 57, 157 N. W. 910 (1916); 
Weeghman v. Killifer, 215 Fed. 289 (C. C. A. 6th, 1914) ; Smithies v. Nat. Ass’n of 
Operative Plasterers, [1909] 1 K. B. 310, 337. 

77 N. Y. Bank Note Co. v. Hamilton Bank Note Engraving Co., 83 Hun 593; 
31 N. Y. Supp. 1060 (1895) ; Standard Am. Pub. Co. v. Methodist Book Concern, 
33 App. Div. 409, 54 N. Y. Supp. 55 (1898). 

78 Friedberg, Inc. v. McClary, supra note 76; Wells & Richardson Co. v. Abra- 
ham, 146 Fed. 190 (E. D. N. Y. 1906) ; Westinghouse Elec. & Mfg. Co. v. Diamond 
State Fibre Co., supra note 74. 

79 “ By the great weight of authority a purchaser is not protected from a prior 
equity if he receives notice of it at any time before the conveyance is executed, even 
though he may have paid the purchase-money before notice.” Scotr, CasEs on 
Trusts (1919) 669, n. 1, citing authorities. 
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protection of his contract right. On the other hand, A, having a 
right which receives from the law as great or greater protection 
than ordinary contractual rights, is protected in insisting on S per- 
forming the contract with him. - 


C. Privilege to Interfere to Protect Life, Reputation, Health 


The social interest in the individual’s interest in life, reputa- 
tion, and health is valued sufficiently high to warrant its protec- 
tion by the defendant’s invasion of the plaintiff’s interest in 
contract relations. The defendant who, bona fide and reasonably, 
persuades a man to break a contract the performance of which is 
jeopardizing the latter’s health, should not be held liable. In 
Legris v. Marcotte *° a mother who had been sending her children 
to a private school bona fide on reasonable grounds reported to 
the principal of the school that other children in the school were 
suffering from a disease and this caused the principal to break her 
contract with the parents of the chiidren in question. The court 
held the mother was justified in what she did. 

Brimelow v. Casson * presents an interesting case involving the 
privilege of defendants to induce breach of contract in further- 
ance of the character and health of a young girl in the plaintiff’s 
employment. The defendants, associations of actors, induced 
theater managers to break their contracts with the plaintiff in 
order to drive the plaintiff out of business unless he met the asso- 
ciations’ terms in regard to salaries paid in the theatrical business. 
The salaries the plaintiff paid did not enable girls employed by 
him to live decently. The court held the defendants were privi- 
leged to induce a breach of the plaintiff’s contracts as a means of 
suppressing such evils. That the plaintiff’s interest in his con- 
tract may be invaded for such socially justifiable ends is unques- 
tionable, but the fact that the defendants were not altogether dis- 
interested in that they were seeking to drive the plaintiff, a 
competitor, out of business and that the means used did not make 
it clear that the end sought — a living wage for the girls employed 
by the plaintiff— would with reasonable certainty be accom- 
plished, make the case one of questionable soundness.** The 

80 129 Ill. App. 67 (1906). 


81 [1924] 1 Ch. 302. . 
82 See (1924) 38 Harv. L. Rev. 115; (1925) 23 Micu. L. Rev. 518. 
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principle stands out clearly, however, that if the social interest in 
the health and character of persons is balanced against the social 
interest in protecting an individual’s interest in contract rights, the 
former must predominate. But it should appear that the sacrifice 
of the interest in contract rights is bona fide the reasonably neces- 
sary means of protecting health or character. 


D. Privilege to Give Disinterested Advice 


There is a strong social interest in freedom to express opinion 
and particularly to give requested advice when disinterested. 
Breach of contract following advice to break the contract will 
often not constitute a prima facie tort because the advice is not a 
legal cause of the breach. The causation element involved in 
these cases will often have to be met preliminary to the considera- 
tion of the question of privilege or justification. Direct authority 
on the question of the privilege to give advice is meager. It has 
been assumed generally by judges and writers that disinterested 
advice to break a contract is not actionable. In Walker v. 
Cronin,** where the defendant was held liable for inducing an em- 
ployee to leave the plaintiff's employment, it was said, “ This 
decision . . . does not apply to a case of interference by way of 
friendly advice, honestly given; nor is it a denial of the right of 
free expression of opinion.” ** It would seem to be sound policy 
and in accord with this dictum to hold that expert or professional 
advice where given by a doctor, lawyer or other professional or 
expert, and given bona fide, should be’privileged. In Arnold v. 
Moffitt °° where the defendant was held not liable for stating on 
request his opinion that the plaintiff’s bill for electrical work was 
exorbitant, causing the plaintiff’s employer to refuse to pay the 
bill, the court added, “It is of no consequence that it might be 
made to appear that the defendant was actuated by malicious mo- 
tives in what he did as inspector.”’ It is submitted that the court 
was in error in this statement, if the case is properly interpreted 
‘as one of justification by reason of privilege to give advice. The 
privilege is conditional and if the occasion were used not to give 
bona fide advice, but to injure the plaintiff for any ulterior reason, 





83 107 Mass. 555, 566 (1871). 
84 This language is cited with approval in Pottocx, Torts 333. 
85 30 R. I. 310, 314, 75 Atl. 502, 506 (1910). 
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the defendant should lose his privilege and therefore fail in his 
defense.*° 

This privilege should not extend to advice which was not sought 
but merely volunteered. The volunteered advice of labor unions 
is an example of advice frequently not sought, and where such ad- 
vice is volunteered, the unions should not be and are not able to 
make out a defense upon the ground of privilege to give advice. 
If privilege is made in such cases it should be upon the ground 
of some other privilege, as, for example, that they are seeking 
to protect a private interest of as high rank as that which they 
invade. 3 

Inducing breach of contracts to marry is sometimes spoken of 
as if the defendant escaped liability upon the ground of a privilege ~ 
of particular persons to give advice for the benefit of one of the 
parties.’ It is apparently assumed, too, by some authorities in 
England ** and in America, that inducing a breach of a contract 
to marry is actionable unless the object sought is one which justi- 
fies such activity on the part of the defendant. But an examina- 
tion of the cases will not bear this out. Even in the absence of 
fraud, force, or defamation, not only may a parent induce his or 
her son or daughter * not to marry a worthless or otherwise ob- 
jectionable character but even a rival lover or stranger who in- 
‘duces a person under contract to marry to break the contract is 
immune from liability.** Neither parents, rivals, nor strangers 
have to show they were inducing the breach by way of advice or 
for the benefit of any of the parties concerned. Invasion of con- 





86 Northern Wis. Co-operative Tobacco Pool v. Bekkedal, 182 Wis. 571, 197 
N. W. 036 (1924). See Holmes, Privilege, Malice, and Intent (1894) 8 Harv. L. 
Rev. 1, 6, where it is said, “ If the advice was believed to be good, but was volun- 
teered for the sake of doing harm only, courts might differ, but some no doubt 
would think that the privilege was not made out.” 

87 Pottock, loc. cit. supra note 84. 

88 See the language of Stirling, L. J., in Glamorgan Coal Co. v. South Wales 
Miners’ Fed., [1903] 2 K. B. 545, 577. 

89 See the statement in Sayre, supra note 3, at 682, 687. 

90 Overhultz v. Row, 152 La. 9, 92 So. 716 (1922) ; Leonard v. Whetstone, 34 
Ind. App. 383, 68 N. E. 197 (1903); Guida v. Pontrelli, 114 Misc. 181, 186 N. Y. 
Supp. 147 (1921). 

91 Ableman v. Holman, 190 Wis. 112, 208 N. W. 889 (1926); Homan v. Hall, 
102 Neb. 70, 165 N. W. 881 (1917); Stiffler v. Boehm, 124 Misc. §5, 206 N. Y. 
Supp. 187 (1924). See (1925) 25 Cor. L. Rev. 343. 
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tracts to marry seems to be an exception to the general rule of q 
liability for inducing breach of contract. Apparently, the cases 
go beyond any idea of privilege. There is no prima facie liability 
for inducing a breach of promise to marry. Social considerations 
may warrant this exception to the general rule. Society has a 
vital interest in having the marriage relation endure and hasty 
and ill-conceived marriages are undesirable. Hence, activities 
which may retard such marriages and possibly secure more per- 
manent ones are to be encouraged. 


ME A A IRE wa 


ne ee 


E. Privilege to Discipline, to Appeal to Authorities for Redress, 
or to Act in Performance of Duty 


In certain instances the privilege to discipline should warrant 
persons in authority ** to require a breach of contract. This priv- 
ilege of discipline is especially clear in the case of a parent or a 
teacher, or the officer in command of a ship, for these persons are 
even privileged to invade the plaintiff’s interest in bodily integrity 
— one of the most highly protected interests in the law. 

The strong social interest in freedom of citizens to appeal to { 
governmental authorities for the redress of bona fide grievances 1 
gives a privilege, in making the proper appeal, to interfere with 
the plaintiff’s contract relations. In McKee v. Hughes,** the de- 4 
fendants, residents of a town, petitioned the mayor and board of | 
aldermen to revoke the plaintiff’s license as a general merchant i 
on the ground that his store:\was a public nuisance. The board 
acted favorably on the petition and illegally revoked the license. : 
The petition was signed and presented without malice and in the | 



















92 The reason for this exception is given in Homan v. Hall, and approved in 
Ableman v. Holman, both supra note 91, as follows: “ To hold that a third party 
may be subject to answer in damages for advising or inducing an engaged person 
to break the engagement might result in a suit by every disappointed lover against 
his successful rival. The state has an interest in the marriage relation, and until 
the marriage is solemnized no domestic rights exist, and therefore cannot be vio- i 
lated.” 102 Neb. at 73, 165 N. W. at 882. 

93 Jones v. Cody, 132 Mich. 13, 92 N. W. 495 (1902) (principal of school) ; 
Gott v. Berea College, 156 Ky. 376, 161 S. W. 204 (1913) (officers of college) ; 
Kuryer Pub. Co. v. Messmer, 162 Wis. 565, 156 N. W. 948 (1916) (officers of 
church) ; Rowan v. Butler, 171 Ind. 28, 85 N. E. 714 (1908) (governor of soldiers’ 
home). 

94 133 Tenn. 455, 181 S. W. 930 (1916).- 
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honest belief that the board had power to act. The defendants 
were held not liable for the plaintiff’s loss occasioned by the revo- 
cation, since their action was a lawful exercise of the right to 
apply by address to government authorities for the redress of 
grievances.” 

In Said v. Butt * a peculiar application of privilege was allowed 
where an agent of one of the contracting parties prevented per- 
formance. An agent who commits a tort does not escape liability 
by showing that he acted within the scope of his employment. A 
party to a contract escapes tort liability for failure to perform his 
contract either because it is a pure nonfeasance, or if it is a mis- 
feasance and the elements of a tort are present, liability is denied 
on the ground that to impose tort liability would be turning con- 
tract into tort.*’ In Said v. Butt the agent was guilty of a mis- 
feasance and the reason for exempting the principal from tortious 
liability — that to impose it would be turning contract into tort 
— had no application to the agent.”* 


F. Privilege Not to Deal 


The freedom not to deal is often spoken of as a privilege. Be- 
fore any question of privilege can arise there must exist the basis 
of a prima facie tort. The freedom to refuse to deal with a par- 
ticular person or with any person whatever will often be only a 
case of pure nonfeasance.*® As there can be no prima facie tort 
in such a case no question of privilege is involved. When does the- 





95 Cf. Jenkins v. Fowler, 24 Pa. 308, 309 (1855) ; Gregory v. Brooks, 35 Conn. 
437 (1868). 

96 [1920] 3 K. B. 497. See (1921) 34 Harv. L. Rev. 441. 

97 Elmore v. Atl. Coast Line R. R., 191 N. C. 182, 131 S. E. 633 (1926). See 
(1926) 43 A. L. R. 1078. 

98 It is interesting to compare with Said v. Butt the case of Luke v. DuPree, 
158 Ga. 590, 597, 124 S. E. 13, 17 (1924), where it was said: “ Besides, it may seem 
anomalous that if a party to a contract breaks it, and is alone responsible for the 
breach, he can only be sued in an action ex contractu for the breach; but if he 
breaks his contract, and another induces him to break it or conspires with him to 
break it, or aids him in breaking it, both can be sued ex delicto, on the theory that 
both are liable for a tort perpetrated in pursuance of a conspiracy to break the 
contract. But the tendency of modern decisions is to hold them liable as con- 
spirators.” 

99 McCune v. Norwich City Gas Co., 30 Conn. 521 (1862) ; McMaster v. Ford 
Motor Co., 122 S. C. 244, 115 S. E. 244 (1923). 
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refusal to deal cease to be a nonfeasance and become a misfea- 
sance? Suppose A is a producer of raw material of the kind used 
by B, a manufacturer of finished products, and that B is under 
contract to supply some of these products to C by a specified 
date; B approaches A with an offer better than A can get else- 
where, yet A refuses the offer, resulting in B’s being unable to 
perform his contract with C. It would seem clear that A’s non- 
acceptance of B’s offer is, as respects both B and C, a pure nonfea- 
sance, and no matter if A refused the offer with knowledge that his 
refusal would make B’s performance impossible, or even for the 
purpose of preventing B from performing his contract, and from 
the most reprehensible motives, no justification or privilege need 
be made out.*°° While in the absence of contract or other posi- 
tive duty imposed in connection with the ownership or occupation 
of property or a duty growing out of some relationship such as 
agent and principal, guardian and ward, trustee and cestui que 
trust, or parent and child, the law imposes no liability for non- 
acting,*** it does impose liability in some situations of non-acting 
where acting has occurred and where further acts should be done 
if the previous acting is not to be considered culpable. Here the 
refusal to furnish more material after supplying material to B 
under circumstances which are known by A to lead B to believe 
that the supply will be continued is actionable unless further acts 
are taken on A’s part to dispel such reliance. 

If A refused to deal with B except on condition that B discon- 
tinue to carry out his contract with C, there is something more 
than a mere failure to act. This is clearly a misfeasance toward 
C unless there is justification. While there is some authority that 
A’s conditional refusal would not be a prima facie tort toward 








100 Hunt v. Simonds, 19 Mo. 583, 589 (1854) ; Orr v. Home Mut. Ins. Co., 12 
La. Ann. 255 (1857) ; McCune v. Norwich City Gas Co., supra note 99. 

101 “The discontinuance of a service at will or the refusal to employ a man, 
to make a lease to him, to buy his goods, to lend him money, to recommend him 
as a servant, will give him no cause of action, however great the damage to him or 
however malevolent the attitude of the party refusing to gratify his wish. Allen 
v. Flood, [1898] A. C. 1, 152, 172. ... The refusals just mentioned cannot be 
torts, for they are not acts but failure to act. They would not be mentioned but 
for the fact that this fundamental distinction between a malevolent act and a 
malevolent non-feasance appears to have been overlooked by several of the judges 
in Allen v. Flood, supra, 100, 152, 172.” Ames, supra note 13, at 416, n. 1. 
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B,* it is submitted that the better reason and the authorities 
support prima facie liability.*°° It seems that there is no privilege 
not to deal.** Ifa prima facie tort exists, the defendant is liable 
unless he is seeking to protect an interest other than his freedom 
not to deal. 


G. Privilege of Competition 


The privilege of competition as here used means not only the 
privilege to invade interests in contract relations in protection 
or in furtherance of the interest to enter into trade or employment 
relations but also the defense of self-interest in the economic 
struggle in trade and employment relations. The interest of labor 
to better itself in respect to conditions, hours, wages and, by some 
courts, even the strengthening of the labor union itself for the 
accomplishing of these ends, is embraced within this privilege. 
Competition gives a privilege to invade interests in all cases of 
contracts terminable at will. A person is privileged to induce an 
employer to discharge a servant at will either that he may have 
the position himself or in order to better his wages or improve his 
conditions of labor.*°* But in contracts not terminable at will we 
must differentiate the cases where the defendant acts for the spe- 
cific purpose or with desire of invading, or knows that the end 
he seeks to accomplish in itself constitutes an invasion of the 
plaintiff’s contract interests, from the cases where the act is done 
for a purpose other than a desire to invade, although an invasion 
incidentally and indirectly results from the acts done. Competi- 
tion gives no privilege to invade in the former while it does in the 
latter group of cases. 





102 “ As against C, the employer, the conduct of the workmen is purely negative, 
a mere nonfeasance.” Smith, supra note 28, at 275. There seems to be nothing to 
support this view in Karges Furniture Co. v. Amalgamated Union, 165 Ind. 421, 
75 N. E. 877 (1905), the only case which Judge Smith cites. 

103 Carew v. Rutherford, 106 Mass. 1 (1870); Schulten v. Bavarian Brewing 
Co., 96 Ky. 224, 28 S. W. 504 (1894). Of course, it may frequently happen that 
an employee will have an action against a third person for inducing his employer 
to discharge him when he will have no action against the employer. See Chipley v. 
Atkinson, 23 Fla. 206, 1 So. 934 (1887). 

104 In Raymond Bros.-Clark Co. v. Fed. Trade Comm., 280 Fed. '529 (C. C. A. 
8th, 1922), a conditional refusal was held not to be tortious, but it is submitted 
that the case is properly to be explained as a case of justification'on the ground of 
competition. See also Andrew-Jergens Co. v. Woodbury, 271 Fed. 43 (D. Del. 
1920). 105 See notes 127-31, infra. 
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There are four groups of these cases of interest in contracts not 
terminable at will where an invasion is not privileged on the 
ground of competition. The first is where the invasion is desired 
by reason of pure malevolent motives to injure the plaintiff.’ 
The second is where the interference is purposed or desired in 
order that the invader may appropriate the contract rights of the 
plaintiff to himself. Here the cases uniformly hold that justifica- 
tion fails.°’ Beekman v. Marsters *” is typical of this group of 
cases. In that case the Jamestown Hotel corporation was the 
owner of the “ Inside Inn,” the only hotel within the Jamestown 
Exposition grounds, and contracted with the plaintiff, the pro- 
prietor of a tourist agency in Boston, giving him the exclusive 
agency to represent the Inn throughout New England and agreeing 
to pay him twenty-five cents per day for each tourist sent to the 
hotel. The defendant, a rival tourist agent, with knowledge of 
the corporation’s contract with the plaintiff, induced the corpora- 
tion, by representing that the plaintiff was running a small agency 
and that it was a mistake to give anyone an exclusive agency for 
New England, to grant the defendant the privilege of procuring 
tourists for the hotel. The court held the defendant liable in 


damages. 

The third group is where the interference with the plaintiff’s 
contract right is purposed or desired in order to advance the de- 
fendant’s economic self interests in the competitive struggle. The 
decisions here likewise uniformly refuse to admit the privilege of 





106 Faunce v. Searles, 122 Minn. 343, 142 N. W. 816 (1913) ; Day v. Hunnicutt, 
160 S. W. 134 (Tex. Civ. App. 1913) ; Martens v. Reilly, 109 Wis. 464, 84 N. W. 
840 (1901). 

107 Hogue v. Sparks, 146 Ark. 174, 225 S. W. 291 (1920); R An W Hat Shop v. 
Sculley, supra note 25; (1923) 71 U. or Pa. L. Rev. 138; Employing Printers Club 
v. Dr. Blosser Co., 122 Ga. 509, 50 S. E. 353 (1905); Doremus v. Hennessy, 176 
Ill. 608, 52 N. E. 924 (1898) ; Nulty v. Hart-Bradshaw Lumber & Grain Co., 116 
Kan. 446, 227 Pac. 254 (1924); Friedberg, Inc. v. McClary, supra note 76; Tracey 
v. Osborne, 226 Mass. 25, 114 N. E. 959 (1917) ; Gonzales v. Kentucky Derby Co., 
197 App. Div. 277, 189 N. Y. Supp. 783 (1921) ; Bowen v. Speer, 166 S. W. 1183 
(Tex. Civ. App. 1914) ; Singer Sewing Mach. Co. v. Land, 186 Wis. 530, 203 N. W. 
399 (1925); Thacker Coal & Coke Co. v. Burke, 59 W. Va. 253, 53 S. E. 161 (1906) ; 
Westinghouse Elec. & Mfg. Co. v. Diamond State Fiber Co., supra note 74; Sperry 
& Hutchinson Co. v. Pommer, 199 Fed. 309 (N. D. N. Y. 1912) ; Automobile Ins. 
Co. v. Guaranty Security Corp., 240 Fed. 222 (S. D. N. Y. 1917) ; Fed. Sugar Ref. 
Co. v. U. S. Sugar Equalization Board, 268 Fed. 575 (S. D. N. Y. 1920). 

108 195 Mass. 205, 80 N. E. 817 (1907). 
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competition.*°° R An W Hat Shop Co. v. Sculley*® is typical of 
this group of cases. There the defendant with knowledge of the 
existence of contracts to furnish the plaintiff hats in the rough, in 
order to secure the union employees steady employment, induced 
one McLaughlin to break his contract with the plaintiff and to 
supply the hats to an employer of the union men engaged in finish- 
ing hats. The court held “the commendable and legitimate ” 
purpose of advancing their own interests did not justify an inten- 
tional procurement of breach of contract. Cook v. Wilson* is 
another example of this type of case. It was there held that the 
Actors’ Equity Association, whose general purpose was to improve 
the condition of actors, to get better terms, higher wages, and 
more favorable contracts from employers, was not privileged to 
induce actors to violate their contracts for stated periods with 
theater managers for the purpose of securing recognition of the 
Association. 

The fourth group of cases is where the defendant desires to ac- 
complish an end which he knows will, if accomplished, in itself 
constitute an interference with the plaintiff’s contract rights, 
though the desire uppermost in his mind may be to advance his 
own interest. This is in essence a purposed invasion and the priv- 
ilege of competition is denied. The Glamorgan” and the Hitch- 
man *** cases are representative of this type. In the first of these 
the plaintiff owned certain collieries and the pay of his miners was 
based on the price at which coal was sold. It was agreed between 
the plaintiff and his employees that all notices to terminate con- 
tracts were “to be given only on the first day of any calendar 
month and to terminate on the last day of the same month.” The 
Miners’ Federation fearing a reduction of wages because of a 
threatened reduction in price of coal hit upon the device of a 





109 Sorenson v. Chevrolet Motor Co., 214 N. W. 754 (Minn. 1927) (See an 
excellent note on this case in (1928) 12 Minn. L. Rev. 147.); Grassi Contracting 
Co. v. Bennett, 174 App. Div. 244, 160 N. Y. Supp. 279 (1916) ; Floersheimer v. 
Schlesinger, 115 Misc. 9, 187 N. Y. Supp. 891 (1921); Dr. Miles Medical Co. v. 
Goldthwaite, 133 Fed. 794 (D. Mass. 1904). Iron Molders’ Union v. Allis- 
Chalmers Co., 166 Fed. 45 (C. C. A. 7th, 1908), is not contra, but may be explained 
upon its particular facts. 

110 98 Conn. 1, 118 Atl. 55 (1922). See (1922) 21 Micn. L. REv. 234. 

111 308 Misc. 438, 178 N. Y. Supp. 463 (1919). 

112 Glamorgan Coal Co. v. South Wales Miners’ Federation, [1903] 2 K. B. 545. 

118 Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917). 





INTERFERENCE WITH CONTRACT RELATIONS 757 


stop-day as a means of keeping up the price of coal. Four stop- 
days were ordered and carried out. The Federation was held 
liable for inducing the miners to break their contracts with their 
employer. The existence of the prima facie tort was clear and 
the question which the court discussed was whether there was 
sufficient justification. This is a clear case in which the defend- 
ants knew that stop-days constituted a breach of the contract to 
give notice. The court was of the opinion that the fact that stop- 
days would keep up the price of coal and thereby of wages, was 
not a justification for causing the breach of contract. 

In the Hitchman case, the plaintiff owned and operated a coal 
mine in West Virginia. The defendants were officers of the 
United Mine Workers of America. The employees of the plaintiff 
on entering his employment agreed not to become members of the 
union so long as they remained in the employment of the plain- 
tiff. The coal produced by the plaintiffs operations came into 
competition with that produced in other fields operated under 
union conditions, and it became increasingly difficult in these 
other fields, by reason of the competition of non-union produced 
coal at plaintiff’s and other mines in his district, for the operators 
to maintain a price sufficient to keep the union wage scale; and 
operators in other fields were also enabled to break strikes by sup- 
plying the cheaper mined coal. The defendants were sent by the 
union to organize all the mines in the non-union district. One of 
the defendants succeeded in getting a number of the plaintiff’s em- 
ployees to agree to join the union but their names were kept se- 
cret. The object was to call a strike when enough names were 
secured. The United States Supreme Court approved an injunc- 
tion against the defendants restraining them from inducing the 
plaintiff’s employees to break their contracts.* Mr. Justice 
Brandeis in an able dissenting opinion argued that there could be 
no breach of contract until the employees had actually joined the 
union. This is a possible interpretation of the contract, but the 
interpretation of the majority seems to accord with the real ob- 
ject of the agreement.** Interpreting the language of the con- 





114 The injunction went beyond this and was very broad in scope. On this 
ground the decree has been justly criticized in Cook, Privileges of Labor Unions in 
the Struggle for Life (1918) 27 Yate L. J. 779. 

115 See the discussion in Cook, supra note 114, at 796. 
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tract as the majority of the court did, if it was not a clear case of 
interference with contract relations for the specific purpose of 
such invasion, it was at least doing an act with knowledge that the 
end sought, namely, unionization of the plaintiffs employees, if 
accomplished, in itself constituted an interference with the plain- 
tiff’s contract interest. The object of strengthening the union for 
the competitive struggle did not justify such an invasion. If this 
were all that was involved in the case, it would seem to be decided 
in accord with the legal principles hitherto set out.*** But it may 
be argued that courts should not restrain interference with con- 
tracts such as that in the Hitchman case. The employer’s inter- 
est in freedom to secure labor on terms most advantageous to him- 
self is not superior to the interest of the employees in freedom 
to dispose of their labor on terms most advantageous to them- 
selves. To allow the employer to prevent the employees from us- 
ing collective bargaining or the strike to protect their interest by 
means of a contract exacted from them not to join a union, is to 
permit him an unwarranted advantage. He should not be able 
thus to forestall activities on the part of employees in protection 
of an interest which is not inferior to that of his own. This argu- 
ment applies with equal force to interference with contracts which 
a manufacturer makes for the purchase of raw material or for the 
sale of his finished products, or other contracts thrown out delib- 
erately for the sole purpose of preventing strikes and other activi- 
ties in protection or advancement of the interests of the employee 
in the competitive struggle. 

Where the invasion of the plaintiff’s contract right is an inci- 
dental, indirect result of acts of the defendant done for the pur- 
pose of promoting his economic interest in the competitive 
struggle, it is submitted that the defendant should be excused 
from liability. It is clear that where the invasion is purely by a 
negligent act the privilege of competition should be allowed. For 
example, we should not hold A liable for advertising his goods for 
sale at a price which he as a reasonably prudent man should 
know is likely to result in the breach of a contract by B with C to 
pay C a much higher price than A asks for the same quality of 
goods.**” It would seem that the law should go even further than 





116 Jbid. See the adverse criticism of the case in Sayre, supra note 3, at 690-95. 
117 See the illustration put in Knickerbocker Co. v. Gardiner Dairy Co., 107 


Md. 556, 567, 69 Atl. 405 (1908). 
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this and allow the privilege of competition where the defendant 
knows that his act must result in an interference with the plain- 
tiff’s contract interest, provided his acts or the ends he seeks do not 
of themselves constitute an invasion of the plaintiff’s interests, but 
merely result indirectly in an invasion. The facts in Passaic 
Print Works v. Ely & Walker Dry Goods Company *** may serve 
to illustrate the distinction. The defendant, having acquired 
some particular brands of goods manufactured by the plaintiff, 
offered them by circular to persons under contract to purchase 
such goods of the plaintiff at a much lower price than they could 
buy them from the plaintiff. The effect of this offer was to cause 
many of the jobbers to cancel their orders with the plaintiff or to 
demand a rebate on the prices they had already paid or contracted 
to pay. Whether the defendant’s interference with the plaintiff’s 
contract rights should be privileged should depend upon his intent 
or purpose. If the intent or purpose was to secure the cancella- 
tion of contracts to purchase from the plaintiff, it would seem that 
the dissenting opinion of Judge Sanborn that no justification for 
the interference existed, was obviously sound. On the other 
hand, the defendant should be privileged knowingly to interfere 
with the performance of the plaintiff’s contracts for the bona fide 
purpose of disposing of goods which it was commercially desirable 
for him to sell. 

Insofar as the privilege to commit the prima facie tort under 
the defense of fair competition exists, it extends only to those who 
are competitors. The defendant must, as Judge Smith asserted,’ 
be a competitor of the plaintiff as to the matter in which the de- 
fendant inflicts the damage on the plaintiff. It is not enough that 
the defendant has an interest adverse to the plaintiff in some other 
pending matter. If the defendant is a candidate for the position 
which the plaintiff has, he is privileged to persuade plaintiff's em- 
ployer to discharge the plaintiff and employ the defendant in his 
place.’”? But if the defendant’s adverse interest is distinct from 
that of a business competitor he is not privileged to invade the 
plaintiff’s contract right." In Graham v. St. Charles Street 





118 yos5 Fed. 163 (C. C. A. 8th, 1900). 

119 Smith, supra note 28, at 361. 

120 Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912); Berry v. 
Donovan, 188 Mass. 353, 74 N. E. 603 (1905). , 

121 London Guarantee Co. v. Horn, 206 Ill. 493, 69 N. E. 526 (1903); Webb 
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Railroad,'*? where the defendant was a street railway company 
whose foreman threatened to discharge some employees unless 
they refused to trade with the plaintiff, it was held this action was 
not justified by the fact that the defendant’s tenant had a grocery 
in the neighborhood apt to be benefited by this diversion of the 
plaintiff’s customers. For example, the defendant is not justified 
in securing the discharge of a servant by his employer for the pur- 
pose of preventing him from earning money to fight his case 
against the defendant,’** or to compel him to compromise a claim 
which he has against the defendant,’** or to compel him to pay a 
debt,**° or for the purpose of extorting money from him.’ 

The laborer in selling his labor and the employer in buying it 
are treated as competitors,’*’ and where the controversy between 
the employer and employee relates to wages, hours and conditions 
of labor, either party is privileged to interfere with an employ- 
ment at will in protection of such interest where illegal means are 
not used. Thus inducing an employer to discharge employees by 
means of a strike is not actionable where it is done to secure 
higher wages,*** to provide more work for union members,’” or in 
other ways to improve the conditions of labor by securing more 





v. Drake, 52 La. Ann. 290, 26 So. 791 (1899) ; Giblan v. Nat., etc. Union, [1903] 
2 K. B. 600. 

122 47 La. Ann. 214, 16 So. 806 (1895). 

123 Gibson v. Fidelity & Casualty Co., 232 Ill. 49, 83 N. E. 539 (1908) ; 
Johnson v. Aetna Life Ins. Co., 158 Wis. 56, 147 N. W. 32 (1914). 

124 United States Fidelity & Guaranty Co. v. Millonas, supra note 70; London 
Guarantee Co. v. Horn, supra note 121; Joyce v. Great Northern Ry., 100 Minn. 
225, 110 N. W. 975 (1907) ; Palatine Ins. Co. v. Griffin, 202 S. W. 1014 (Tex. Civ. 
App. 1918). 

125 Warchauser v. Brooklyn Furniture Co., 159 App. Div. 7, 144 N. Y. Supp. 
257 (1913). In Giblan v. Nat., etc. Union, [1903] 2 K. B. 600, the object of the 
strike was to enforce payment of a bill due the union which would be an advantage 
to the union and increase its resources, but the strike was held unlawful. 

126 Lopes v. Connolly, 210 Mass. 487, 97 N. E. 80 (1912); Suarez v. McFall 
Bros., supra note 11. 

127 Willcutt & Sons Co. v. Driscoll, 200 Mass. 110, 85 N. E. 897 (1908). But 
see Barnes & Co. v. Typographical Union, 232 Ill. 424, 83 N. E. 940 (1908), where 
the court said in substance that while competition justifies action for the benefit 
of one of the competing parties which results in injury to the other, yet where a 
strike was called for the promotion of the welfare of the union it could not be 
treated as competition since the members of the union, the strikers, had left the 
service of the employer. 

128 Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912). 

129 Pitkett v. Walsh, 192 Mass. 572, 78 N. E. 753 (1906). 
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efficient workmen,** or to prevent unequal distribution of labor 
during slack times.*** But the authorities are divided on the 
question as to whether labor is privileged to interfere with an 
employment at will for the purpose of strengthening either their 
own local union or unionism in general, that it may ultimately 
wage a more effective battle in the war of competition. A ma- 
jority of the cases have held the defendant is not justified in in- 
ducing an employer to discharge the plaintiff, an employee, 
merely for the purpose of strengthening the union.*** 

The defense of competition does not ordinarily extend to cases 
in which economic pressure is brought to bear upon employers 
and employees or others having no relation whatever to the dis- 

pute, but in order to secure an added pressure to induce action on 
the part of the employer or employee. Thus the secondary strike 
or secondary boycott are usually invalid or illegal.*** The sym- 
pathetic strike is generally held illegal.*** 


Ay 





] The invasion of the plaintiff’s interest must be done in bona fide 
2 protection of the defendant’s interest. It will not be a justification 
1 
p 130 Nat. Protective Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 (1902). 
a 181 Minasian v. Osborne, 210 Mass. 250, 96 N. E. 1036 (1911). Other cases 
] where the courts have sanctioned the procurement of a discharge of an employee 
for the purpose of securing higher wages or better labor conditions are: Barnes & 
Co. v. Typographical Union, supra note 127; Karges Furniture Co. v. Amalgamated, 
; etc. Union, 165 Ind. 421, 75 N. E. 877 (1905) ; Iron Molders’ Union v. Allis-Chalmers 
Co., 166 Fed. 45 (C. C. A. 7th, 1908). 
yn 132 Baush Mach. Tool Co. v. Hill, 231 Mass. 30, 120 N. E. 188 (1918); Perkins 
n. v. Pendleton, 90 Me. 166, 38 Atl. 96 (1897); Lucke v. Clothing Cutters, 77 Md. 
v. 396, 26 Atl. sos (1893) ; Beck v. Teamsters’ Protective Union, supra note 10; Bren- 
nan v. United Hatters, supra note 25; Thomas v. Mut. Protective Union, 49 Hun. 
p. 171, 2 N. Y. Supp. 195 (1888) ; Purvis v. United Brotherhood, 214 Pa. 348, 63 Atl. 
he 585 (1906). See contra: Pierce v. Stablemen’s Union, 156 Cal. 70, 103 Pac. 324 
ge (1909) ; Kemp v. Division No. 241, supra note 128; Grant Const. Co. v. St. Paul 
Bldg. Trades Council, 136 Minn. 167, 161 N. W. 520 (1917) ; Nat. Protective Ass’n 
all v. Cumming, supra note 130; Roddy v. United Mine Workers of America, 41 Okla. 
621, 139 Pac. 126 (1914). 
ut 183 Anderson & Lind Mfg. Co. v. Carpenters’ Dist. Council, 308 IM. 488, 139 
re N. E. 887 (1923) ; My Maryland Lodge v. Adt, roo Md. 238, 59 Atl. 721 (1905); 
fit Godin v. Neibuhr, 236 Mass. 350, 351, 128 N. E. 406 (1920); Booth v. Burgess, 72 
a N. J. Eq. 181, 65 Atl. 226 (1906) ; Purvis v. United Brotherhood, supra note 132; 
be Lohse Patent Door Co. v. Fuelle, 215 Mo. 421, 114 S. W. 997 (1908); Shine v. 
he Fox Bros. Co., 156 Fed. 357 (C. C. A. 8th, 1907). 


134 Duplex Press Co. v. Deering, 254 U. S. 443, 461, 474 (1921); Snow Iron 
Works v. Chadwick, 227 Mass. 382, 116 N. E. 801 (1917) ; Booth v. Burgess, supra 
note 133; Albro Newton Co. v. Erickson, 70 Misc. 291, 126 N. Y. Supp. 949 (1911). 
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if it is done out of spite. Thus in Jones v. Leslie,*° where the 
plaintiff had left the defendant’s employment and secured a better 
job, the defendant notified the plaintiff's prospective employers 
that if they employed the plaintiff he would deprive them of his 
trade; it was held the invasion was not justified. In Deminico v. 
Craig,’*° the defendants called a strike to get rid of two foremen 
because, in the words of their own counsel, “ these foremen were 
distasteful to the employees.” The court expressed the opinion 
that in this case it was not a legal purpose for a strike to get rid 
of foremen because employees disliked them. Here they sought to 
humor their personal objections, their likes and dislikes, and this 
was not enough. The plaintiff had a right to work and that right 
could not be taken away from him or interfered with by the de- 
fendants unless it came into conflict with an equal or superior 
right of theirs, and a mere personal dislike was not equal or supe- 
rior. The action demanded of the other party to the contract 
must not be unreasonable although it is done in protection of a 
proper interest. It has been held that a strike by a labor union to 
compel an employer to employ more employees than his business 
requires,**’ or to require him not to work in his own industry is 
unjustifiable.*** 


SUMMARY 


(1). The tort of interference with contract relations is broader 
in its scope than inducing breach of contract. It includes not 
merely the procurement of a breach of contract but all culpable 
damaging invasion of contract relations. Any act injuring or de- 
stroying persons or property which retards or makes more diffi- 
cult or prevents performance or makes performance of less value 
to the promisee, may fall within the scope of the tort. 

(2). The prima facie tort is not confined to interference with 
the contract relation made for the specific purpose of invading the 





185 61 Wash. 107, 112 Pac. 81 (1910). 

1386 207 Mass. 593, 94 N. E. 317 (1911). 

137 Folsom Engraving Co. v. McNeil, 235 Mass. 269, 126 N. E. 479 (1920); 
Haverhill Strand Theater Co. v. Gillen, 229 Mass. 413, 118 N. E. 671 (1918). 

188 Roraback v. Motion Picture Mach. Operators Union, 140 Minn. 481, 168 
N. W. 766 (1918), rehearing denied, 169 N. W. 529 (1918) ; Hughes v. Motion 
Picture Mach. Operators, 282 Mo. 304, 221 S. W. 95 (1920). 
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interest, but includes all intentional invasions, and in some in- 
stances, at least, negligent ones. é 

(3). It is impossible to determine from the present state of the 
law whether the prima facie tort is to be defined differently in case 
of contracts terminable at will than in ordinary contracts, but it 
seems fairly clear that invasion by persuasion, even though no 
method in itself tortious is involved, is actionable, unless justified. 

(4). The general principle of privilege is that a person is priv- 
ileged to invade a contract interest where such invasion is made in 
protection of an equal or superior interest. This means that the 
interest in freedom from interference with contract relations may 
be invaded in protection of an interest in property, life, reputa- 
tion, or contract, but such interest cannot be invaded in protection 
of an interest in freedom to enter into contract relations or other 
economic interests of less importance than the interest in contract 
relations. 

(5). There exists a broader privilege to invade an interest in 
contract relations when the interference is indirect and incidental. 
Thus, one is privileged to invade an interest in contract relation 
in protection of his interest in freedom to enter into contracts, or 


to protect economic advantages of less importance than interests 
in contract relations, where such invasion is not for the specific 
purpose of invading the interest in question but is merely 
incidental. 

(6). Competition gives a privilege intentionally to invade in- 
terests in contracts terminable at will. 


Charles E. Carpenter. 


UnIversITY OF OREGON LAw SCHOOL. 
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APPENDIX A 


CASES IN WHICH THE DEFENDANT HAS BEEN HELD LIABLE FOR 
INTERFERING WITH CONTRACT RELATIONS 


United States Supreme Court. Angle v. Chicago, etc. R. R., 151 U.S. 1 
(1893); Bitterman v. Louisville & Nashville R. R., 207 U. S. 205 (1907); 
Truax v. Raich, 239 U. S. 33 (1915); Hitchman Coal & Coke Co. v. Mitchell, 
245 U. S. 229, 252 (1917); Eagle Glass & Mfg. Co. v. Rowe, 245 U. S. 275 


(1917). 


Lower Federal Courts. Milburne v. Byrne, Fed. Cas. No. 9,542 (C. C. D.C. 
1805) (enticing servant); Old Dominion S. S. Co. v. McKenna, 30 Fed. 48 
(C. C. S. D. N. Y. 1887) (employment at will) ; Nashville, & St. L. Ry. v. Mc- 
Connell, 82 Fed. 65 (M. D. Tenn. 1897) ; Heath v. Am. Book Co., 97 Fed. 533 
(D. W. Va. 1899) ; Passaic Print Works v. Ely & Walker Dry Goods, 105 Fed. 
163, 167 (C. C. A. 8th, 1900) (dissenting opinion); Delaware, L. & W. R. R. 
v. Frank, 110 Fed. 689 (W. D. N. Y. 1901); New Eng. Phonograph Co. v. 
Edison, 110 Fed. 26 (D. N. J. 1901); New York Phonograph Co. v. Nat. 
Phonograph Co., 112 Fed. 822 (S. D. N. Y. 1902) (injunction) ; Chesapeake 
& Ohio Coal Agency Co. v. Fire Creek Coal & Coke Co., 119 Fed. 942 (S. D. 
W. Va. 1902); New York Phonograph Co. v. Jones, 123 Fed. 197 (S. D. N. Y. 
1903) (injunction); Sperry & Hutchinson Co. v. Pommer, 199 Fed. 309 
(N. D. N. Y. 1912) (injunction); A. Booth & Co. v. Davis, 127 Fed. 875 
(E. D. Mich. 1904), order modified, 131 Fed. 31 (C. C. A. 6th, 1904); Dr. 
Miles Medical Co. v. Goldthwaite, 133 Fed. 794 (D. Mass. 1904); Acker, etc. 
Co. v. McGaw, 144 Fed. 864 (D. Md. 1906); Bobbs-Merrill Co. v. Straus, 147 
Fed. 15 (C. C. A. 2d, 1906); Dr. Miles Medical Co. v. Jaynes Drug Co., 149 
Fed. 838 (D. Mass. 1906); Hartman v. John D. Park & Sons, 145 Fed. 358 
(E. D. Ky. 1906), rev’d on other grounds, 153 Fed. 24 (C. C. A. 6th, 1907); 
Wells & Richardson Co. v. Abraham, 146 Fed. 190 (E. D. N. Y. 1906), aff’d, 
149 Fed. 408 (C. C. A. 2d, 1906); Tubular Rivet & Stud Co. v. Exeter Boot 
& Shoe Co., 159 Fed. 824 (C. C. A. 1st, 1908) ; Motley Green & Co. v. Detroit 
Steel & Spring Co., 161 Fed. 389 (S. D. N. Y. 1908); Sperry & Hutchinson 
Co. v. Louis Weber Co., 161 Fed. 219 (N. D. Ill. 1908); Filler v. Joseph 
Schlitz Brewing Co., 223 Fed. 313 (C. C. A. 8th, 1915); Am. Malting Co. v. 
Keitel, 209 Fed. 351 (C. C. A. 2d, 1913) ; Lewis v. Bloede, 202 Fed. 7 (C. C. A. 
4th, 1912) (preventing formation of contract); Automobile Ins. Co. v. Guar- 
anty Security Corp., 240 Fed. 222 (S. D. N. Y. 1917); Carmen v. Fox Film 
Corp., 258 Fed. 703 (S. D. N. Y. 1919) ; Dail-Overland Co. v. Willys-Overland 
Co., 263 Fed. 171 (N. D. Ohio 1919) ; Vonnegut Mach. Co. v. Toledo Mach. & 
Tool Co., 263 Fed. 192 (N. D. Ohio 1920) (injunction) ; Westinghouse Elec. 
& Mfg. Co. v. Diamond State Fiber Co., 268 Fed. 121 (D. Del. 1920); Kin- 
loch Tel. Co. v. Local Union No. 2, 275 Fed. 241 (C. C. A. 8th, 1921); Cent. 
Metal Products Corp. v. O’Brien, 278 Fed. 827 (N. D. Ohio 1922); Second 
— of Toledo v. Samuel & Sons, Inc., 12 F.(2d) 963 (C. C. A. 2d, 
1926). 


Alabama. Tennessee, etc. Ry. v. Kelly, 163 Ala. 348, 50 So. 1008 (1909) 
(employer and employee); Alcazar Amusement Co. v. Mudd & Colley 
Amusement Co., 204 Ala. 509, 86 So. 209 (1920); Montgomery Enterprises 
v. Empire Theater Co., 204 Ala. 566, 86 So. 880 (1920) (injunction); U. S. 
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Fidelity & Guaranty Co. v. Millonas, 206 Ala. 147, 8g So. 732 (1921) (master 
and servant — employment terminable at will). See Appendix B. 


Arkansas. Mahoney v. Roberts, 86 Ark. 130, 110 S. W. 225 (1908); Hogue 
v. Sparks, 146 Ark. 174, 225 S. W. 291 (1920) (damages). 


California. Patterson Glass Co. v. Thomas, 41 Cal. App. 559, 183 Pac. 190 
(1919). See also Rosenberg v. Retail Clerks’ Ass’n, 39 Cal. App. 67, 177 Pac. 
864 (1918). But see Appendix B. 


Colorado. Kirby v. Union Pac. Ry., 51 Colo. 509, 119 Pac. 1042 (1911); 
Railway Conductors v. Jones, 78 Colo. 80, 239 Pac. 882 (1925) (master and 
servant). 


Connecticut. Wyeman v. Deady, 79 Conn. 414, 65 Atl. 129 (1906) (intimi- 
dation) ; R An W Hat Shop v. Sculley, 98 Conn. 1, 118 Atl. 55 (1922). 


Florida. Chipley v. Atkinson, 23 Fla. 206, 1 So. 934 (1887). 


Georgia. Salter v. Howard, 43 Ga. 601 (1868) (master and servant) ; 
Jeter v. Blocker, 43 Ga. 331 (1871) (same); Lee v. West, 47 Ga. 311 (1872) 
(same); Smith v.. Goodman, 75 Ga. 198 (1885) (same); Employing Printers’ 
Club v. Blosser Co., 122 Ga. 509, 50 S. E. 353 (1905); So. Ry. v. Chambers, 
126 Ga. 404, 55 S. E. 37 (1906); Kinney v. Scarbrough Co., 138 Ga. 77, 74 
S. E. 772 (1912) (injunction); Luke v. DuPree, 158 Ga. 590, 124 S. E. 13 
(1924) (court allowed the defendant, who induced the promisor to break his 
contract, to be joined with the promisor in a tort action). 


Illinois. Doremus v. Hennessy, 176 Ill. 608, 52 N. E. 924 (1898); London 
Guarantee Co. v. Horn, 206 Ill. 493, 69 N. E. 526 (1903) (contract terminable 
at will); Morehouse v. Terrill, 111 Ill. App. 460 (1903) semble; Gibson v. 
Fidelity and Casualty Co., 232 Ill. 49, 83 N. E. 539 (1908); Illinois Steel 
Co. v. Brenshall, 141 Ill. App. 36 (1908) (procuring discharge of workman) ; 
Miller’s Mut. Casualty Co. v. Ins. Exchange Bldg. Corp., 218 Ill. App. 12 
(1920) (interference with right to sublet). 


Indiana. Jackson v. Stanfield, 137 Ind. 592, 617, 36 N. E. 345, 37 N. E. 
14 (1894) (damages and injunction). But see Appendix B. 


Iowa. Hollenbeck v. Ristine, 114 Iowa 358, 86 N. W. 377 (1901) (inducing 
breach by libel) ; Dunshee v. Standard Oil Co., 152 Iowa 618, 126 N. W. 342 
(1911) semble; Kock v. Burgess, 167 Iowa 727, 733, 149 N. W. 858 (1914). 


Kansas. Vaught v. Pettyjohn & Co., 104 Kan. 174, 178 Pac. 623 (1919); 
Nulty v. Hart-Bradshaw Lumber & Grain Co., 116 Kan. 446, 227 Pac. 254 
(1924). 


Kentucky. Friedberg, Inc. v. McClary, 173 Ky. 579, 191 S. W. 300 (1917) 
(injunction). But see Appendix B. 


Louisiana. Dickson v. Dickson, 33 La. Ann. 1261 (1881) (master and serv- 
ant). 


Maine. Perkins v. Pendleton, 90 Me. 166, 38 Atl. 96 (1897). 


Maryland. Lucke v. Clothing Cutters’ & T. Assembly No. 7507, etc., 77 
Md. 3096, 26 Atl. 505 (1893) semble; Knickerbocker Ice Co. v. Gardiner 
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Dairy Co., 107 Md. 556, 69 Atl. 405 (1908); Sumwalt Co. v. Knickerbocker 
Ice Co., 114 Md. 403, 80 Atl. 48 (1911); Goldman v. Hartford Road Bldg. 
Ass’n, 133 Atl. 843 (1926) semble. See (1926) 25 Micu. L. REv. 206. 


Massachusetts. Marsh v. Billings, 7 Cush. 322 (Mass. 1851); Walker v. 
Cronin, 107 Mass. 555 (1871) {master and servant); Moran v. Dunphy, 177 
Mass. 485, 59 N. E. 125 (1901) (master and servant — employment at will) ; 
Beekman v. Marsters, 195 Mass. 205, 80 N. E. 817 (1907); Reynolds v. 
Davis, 198 Mass. 294, 84 N. E. 457 (1908) (injunction) ; McGurk y. Cronen- 
wett, 199 Mass. 457, 85 N. E. 576 (1908); Wheeler-Stenzel Co. v. Am. Win- 
dow Glass Co., 202 Mass. 471, 89 N. E. 28 (1909); DeMinico v. Craig, 207 
Mass. 593, 94 N. E. 316 (1911); Folsom v. Lewis, 208 Mass. 336, 94 N. E. 
316 (1911); Cornellier v. Haverhill Shoe Mfrs. Ass’n, 221 Mass. 554, 109 
N. E. 643 (1915); Tracey v. Osborne, 226 Mass. 25, 114 N. E. 959 (1917); 
Rice, etc. Mach. & Iron Co. v. Willard, 242 Mass. 566, 136 N. E. 629 
(1922) (master and servant — injunction); Moore Drop Forging Co. v Mc- 
Carthy, 243 Mass. 554, 137 N. E. 919 (1923) (employer and employee — 
injunction). 


Michigan. Enterprise Foundry Co. v. Iron Molders’ Union, 149 Mich. 31, 
112 N. W. 685 (1907) (injunction). 


Minnesota. Mealey v. Bemidji Lumber Co., 118 Minn. 427, 136 N. W. 
1090 (1912); Faunce v. Searles, 122 Minn. 343, 142 N. W. 816 (1913); 
Twitchell v. Nelson, 126 Minn. 423, 148 N. W. 451, 601 (1914); Swaney v. 
Chawley, 133 Minn. 57, 157 N. W. g10 (1916); Canellos v. Zotalis, 145 
Minn. 292, 177 N. W. 133 (1920); Bacon v. St. Paul Union Stockyards, 161 
Minn. 522, 201 N. W. 326 (1924); Carnes v. St. Paul Union Stockyards Co., 
164 Minn. 457, 205 N. W. 630 (1925); Sorenson v. Chevrolet Motor Co., 
214 N. W. 754 (Minn. 1927). 


Mississippi. Cue v. Breeland, 78 Miss. 864, 29 So. 850 (1901). 


Montana. Simonsen v. Barth, 64 Mont. 95, 208 Pac. 938 (1922); Burden 
v. Elling State Bank, 76 Mont. 24, 245 Pac. 958 (1926). 


New Hampshire. Campbell v. Cooper, 34 N. H. 49 (1856) (master and 
servant); Bixby v. Dunlap, 56 N. H. 456 (1876) (same). 


New Jersey. Noice v. Brown, 39 N. J. L. 569 (1877) (enticing servant); 
Frank v. Herold, 63 N. J. Eq. 443, 52 Atl. 152 (1901) (employer and em- 
ployee — injunction); Stone v. Goss, 65 N. J. Eq. 756, 55 Atl. 736 (1903) 
(injunction against inducing disclosure of trade secrets in violation of con- 
tract); Fleckenstein Bros. v. Fleckenstein, 66 N. J. Eq. 252, 57 Atl. 1025 
(1904) (injunction allowed against third person inducing breach and against 
promisor); Brennan v. United Hatters, 73 N. J. L. 720, 65 Atl. 165 (1906) 
(master and servant) ; Ruddy v. United Ass’n of Journeymen, etc., 79 N. J. L. 
467, 75 Atl. 742 (1910); Jonas Glass Co. v. Glass Bottle Blowers’ Ass’n, 77 
N. J. Eq. 219, 79 Atl. 262 (1911) (injunction). 


New York. Haight v. Badgeley, 15 Barb. 499 (1853) (master and serv- 
ant); Caughey v. Smith, 47 N. Y. 244 (1872) (enticing plaintiff's minor son 
to enlist in navy); Rice v. Manley, 66 N. Y. 82 (1876) (fraud, contract 
oral) ; Standard Fashion Co. v. Siegel-Cooper Co., 30 App. Div. 564, 52 N. Y. 
Supp. 433 (1898) (injunction); Am. Law Book Co. v. Edward Thompson 
Co., 41 Misc. 396, 84 N. Y. Supp. 225 (1903) (same); Warchauser v. Brook- 
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lyn Furniture Co., 159 App. Div. 7, 144 N. Y. Supp. 257 (1913) (contract 
terminable at will); S. C. Posner Co. v. Jackson, 223 N. Y. 325, 119 N. E. 
573 (1918); Cook v. Wilson, 108 Misc. 438, 178 N. Y. Supp. 463 (1919); 
Third Ave. Ry. v. Shea, 10g Misc. 18, 179 N. Y. Supp. 43 (1919); Gonzales 
v. Kentucky Derby Co., 197 App. Div. 277, 189 N. Y. Supp. 783 (1921); 
Campbell v. Gates, 236 N. Y. 457, 141 N. E. 914 (1923); Peekskill Theatre 
v. Advance Theatrical Co., 206 App. Div. 138, 200 N. Y. Supp. 726 (1923) 
iy pos a Goodman Bros. v. Ashton, 211 App. Div. 769, 208 N. Y. Supp. 
83 (1925). 


North Carolina. Haskins v. Royster, 70 N. C. 60 (1874) (master and serv- 
ant — personal service); Jones v. Stanley, 76 N. C. 355 (1877). But see 
Swain v. Johnson, 151 N. C. 93, 65 S. E. 619 (1909); Elvington v. Waccaman 
Shingle Co., 191 N. C. 515, 132 S. E. 274 (1926) semble. 


North Dakota. Harris v. Van Vranken, 32 N. D. 238, 155 N. W. 65 
(1915). See Appendix B. 


Ohio. Parker v. Bricklayers’ Union No. 1, 21 Weekly L. Bull. 223 (1889) 
(master and servant); Dannerberg v. Ashley, 10 Ohio C. C. 558 (1894). 


Oklahoma. Prairie Oil & Gas Co. v. Kinney, 79 Okla. 206, 192 Pac. 586 
(1920); Sharum v. Sharum, 225 Pac. 682 (Okla. 1924) (interference with 
court order for payment of money for support of a child). 


Oregon. See Ringler v. Ruby, 117 Ore. 453, 467, 244 Pac. 509, 511 (1926) 
semble. 


Pennsylvania. O’Neil v. Behanna, 182 Pa. 236, 37 Atl. 843 (1897); 
Flaccus v. Smith, 199 Pa. 128, 48 Atl. 894 (1901). 


South Carolina. Daniel v. Swearengen, 6 S. C. (N. s.) 297 (1875) (master 
and servant); Huff v. Watkins, 15 S. C. 82 (1880) (master and servant) ; 
Duckett v. Pool, 33 S. C. 238, 11 S. E. 689 (1890). 


Tennessee. McCutchin v. Taylor, 11 Lea 259 (Tenn. 1883) (employer 
and employee). 


Texas. Raymond v. Yarrington, 96 Tex. 443, 72 S. W. 580, 73 S. W. 800 
(1903); Brown Hardware Co. v. Indiana Stove Works, 96 Tex. 453, 73 S. W. 
S00 (1903) (master and servant); Suarez v. McFall Bros., 87 S. W. 744 
(Tex. Civ. App. 1905); Day v. Hunnicutt, 160 S. W. 134 (Tex. Civ. App. 
1913); Bowen v. Soper, 166 S. W. 1183 (Tex. Civ. App. 1914); Richardson 
v. Terry, 212 S. W. 523 (Tex. Civ. App. 1919). 


Vermont. McGuire v.. Kiveland, 56 Vt. 62 (1884) (no action in absence 
of fraud); Wilkins v. Sommerville, 80 Vt. 48, 66 Atl. 893 (1907) (injunction, 
land contract); Hooker, Corser & Mitchell Co. v. Hooker, 88 Vt. 335, 92 
Atl. 443 (1914), 89 Vt. 383, 95 Atl. 649 (1915) (master and servant). 


Washington. Livermore v. Crane, 26 Wash. 529, 67 Pac. 221 (1901). See 
Appendix B. 


West Virginia. West Virginia Trans. Co. v. Standard Oil Co., 50 W. Va. 
611, 40 S. E. 591 (1902) semble; Thacker Coal & Coke Co. v. Burke, 59 
W. Va.. 253, 53 S. E. 161 (1906); Carter v. Coal & Coke Co., 84 W. Va. 624, 
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100 S. E. 405 (1919); Wall Paper Co. v. Local Union, 87 W. Va. 631, tos 
S. E. gt1 (1921) (injunction). 


Wisconsin. Martens v. Reilly, 109 Wis. 464, 84 N. W. 840 (1901). But 
see Chain Belt Co. v. Van Spreckelsen, 117 Wis. 106, 94 N. W. 78 (1903); 
Johnson v. Aetna Life Ins. Co., 158 Wis. 56, 147 N. W. 32 (1914) (master 
and servant); Northern Wis. Co-operative Tobacco Pool v. Bekkedal, 182 
Wis. 571, 197 N. W. 936 (1924); Singer Sewing Mach. Co. v. Lang, 186 Wis. 


530, 203 N. W. 309 (1925). 


English Cases. Hart v. Aldridge, 1 Cowp. 55 (1774); Keane v. Boycott, 
2 H. Bl. 511 (1795) (master and servant); Gunter v. Astor, 4 J. B. Moore 
12 (1819); Lumley v. Gye, 2 E. & B. 216 (1853) (master and servant); 
Evans v. Walton, L. R. 2 C. P. 615 (1867); Bowen v. Hall, 6 Q. B. D. 333 
(1881); DeFrancesco v. Barnum, 60 L. J. Ch. 33 (1890); Temperton v. 
Russell, [1893] 1 Q. B. 715; Exchange Tel. Co. v. Gregory, [1895] 1 Q. B. 
147; Quinn v. Leathem, [1901] A. C. 495, aff’g Leathem v. Craig, [1899] 2 
Ir. R. 667 (master and servant) ; Glamorgan Coal Co. v. South Wales Miners’ 
Fed., [1903] 2 K. B. 545; Nat. Phonograph Co. v. Edison-Bell Consol. Phon. 
Co., [1908] 1 Ch. 335; Sports and Gen. Press Agency v. “ Our Dogs ” Pub. 
Co., [1916] 2 K. B. 880, aff'd, [1917] 2 K. B. 125. See also Hewitt v. Onta- 
rio Copper Lightning Rod Co., 44 U. C. Q. B. 287 (1879). 


APPENDIX B 


CASES IN WHICH THE DEFENDANT HAS BEEN HELD NOT LIABLE 
FOR INTERFERING WITH CONTRACT RELATIONS 


Alabama. McCluskey v. Steele, 18 Ala. App. 311, 88 So. 367 (1920); 
Erswell v. Ford, 208 Ala. 101, 94 So. 67, 69 (1922). See Appendix A. 


California. Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 (1893). See Ap- 
pendix A. 


Indiana. Jackson v. Morgan, 49 Ind. App. 376, 94 N. E. to2r (1911). 
See Appendix A. 


Kentucky. Chambers v. Baldwin, 91 Ky. 121, 15 S. W. 57 (1891). Bou- 
lier v. Macauley, 91 Ky. 135, 15 S. W. 60 (1891). See Appendix A. 


Missouri. Glencoe Land & Gravel Co. v. Hudson Bros. Comm. Co., 138 
Mo. 439, 40 S. W. 93 (1897). 


North Carolina. Swain v. Johnson, 151 N. C. 93, 65 S. E. 619 (1900). 
See Appendix A. 


North Dakota. Sleeper v. Baker, 22 N. D. 386, 134 N. W. 716 (1911). 
See Appendix A. 


Washington. Banks v. Eastern Ry. & Lumber Co., 46 Wash. 610, 90 Pac. 
1048 (1907); Jones v. Leslie, 61 Wash. 107, 112 Pac. 81 (1910) (employer 
and employee). See Appendix A. 





HARVARD LAW REVIEW 








Published monthly, during the Academic Year, by Harvard Law Students 





SUBSCRIPTION PRICE $4.60 PER ANNUM ‘ 75 CENTS PER NUMBER 








Editorial Board 


Erwin N. Griswo1p, President CarLyLe E. Maw, Treasurer 

NATHAN LEonarp Jacoss, Note Editor Homer H. Woops, Case Editor 

HerMAN THomas AUSTERN Moses S. HuserMan, Book Review Editor 

JoserH B. BRENNAN Epwarp C. McLean 

SAMUEL CHECKVER Davi MILLER 

NaTHAN A. Coss Wit1aM MITCHELL 

GEorRGE Ezra DANE W. W. Owens 

ABRAHAM Howarp FELLER Leon PRESSMAN 

RIcHARD H. FIELD Howarp H. Rapp 

SoLomMon FIsHMAN H. ParKER SHARP 

James P. Hart Harry SHULSKY 

Josepu H. Heap BERNARD SOMAN 

ALGER Hiss Jute E. STocKER 

Louis L. JAFFE Kincstey A. Tarr 

Joun E. Lockwoop Wru1am Henry Voprey, Jr. 
WrtraM C. Warine, Jr. 








CONTRIBUTORS TO THE APRIL ISSUE 


ArtHuR L. Corsin, A.B., Kansas, 1894, LL.B., Yale, 1899. Editor of 
Anson, Contracts (4th Am. ed. 1924), and Cases ON ConTRACTS (1921). 
Author of Non-Binding Promises as Consideration (1926) 26 Cor. L. Rev. 
550, Conditional Delivery of Written Contracts (1927) 36 YALE L. J. 443, 
and of numerous other articles in various periodicals. Hotchkiss Professor 
of Law in Yale Law School. 

AusTIN WAKEMAN Scott, A.B., Rutgers, 1903, LL.B., Harvard, 1909. 
Editor of Cases on Trusts (1919). Author of Conveyances on Trusts not 
Properly Declared (1924) 37 Harv. L. Rev. 653, Resultimg Trusts Arising 
upon the Purchase of Land (1927) 40 ibid. 669, and of other articles on 
Trusts and other topics in various periodicals. Reporter on Trusts for the 
American Law Institute. Story Professor of Law in Harvard Law School. 

Cartes E. CARPENTER, A.B., Kansas, 1903, A.M., 1904, LL.B., Harvard, 
1908. Author of Jurisdiction over Debts for the Purpose of Administration, 
Garnishment, and Taxation (1918) 31 Harv. L. REv. 905, Validity of Con- 
tracts not to Compete (1928) 76 U. or Pa. L. REv. 244, and of other articles 
in various periodicals. Dean of the University of Oregon Law School. 





James ParKkER Hau. — In the death of Dean Hall American legal 
education has lost an outstanding figure. Born in 1871, he graduated in 
Arts at Cornell (A.B. 1894) and in Law at Harvard (LL.B. 1897). 
After three years in practice at Buffalo, he went to Stanford University 
as Associate Professor of Law (1900-1902) and thence to the University 
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of Chicago as Professor of Law (1902), becoming Dean of the Law 
School of the University of Chicago in 1904. He edited a case book on 
Constitutional Law and a series on American Law and Procedure, and 
wrote a textbook on Constitutional Law. He was a Director of the 
American Judicature Society, was President of the Association of Ameri- 
can Law Schools in 1922, was a member of the Council and Executive 
Committee of the American Law Institute, and Chairman of the Legal 
Research Committee of the Commonwealth Fund. In the world war he 
served as Major and Judge Advocate. He died on March 13, 1928. 

This bare statement gives no adequate picture of the part which Dean 
Hall has taken in American legal education in the past twenty-five years. 
He went to the second meeting of the Association of American Law 
Schools in 1902 as the representative of Stanford University. From that 
time he was constant in attendance and active in its affairs, participating 
in every advance in legal education which has been effected through that 
Association, and largely guiding its progress through the influence of his 
commanding personality and wise good counsel. He was a tireless 
worker. Although academic burdens were imposed on him in increasing 
measure as his strong sense and administrative capacity came to be ap- 
preciated by the University authorities, he found time to become a mas- 
ter of the two subjects to which he gave most of his teaching energies, 
to write notable addresses and papers, and to take part in every signifi- 
cant movement for the improvement of the law. He was a great teacher 
and his influence, through his students and through the teachers who 
came to know him in summer sessions, has been an increasing force for 
good in the last twenty-five years. Above all, his nobility of character, 
his thoroughgoing devotion to the law and to law teaching, and the wis- 
dom and sound sense with which he applied his learning to the tasks of 
the teacher, to the work of an adviser, and to the problems of an admin- 
istrative officer, made him a leader among the leaders. 

R..P. 





Tue “ YeLLow Doc ” Device As A BAR TO THE UNION ORGANIZER. — 
As a weapon against the recognition of the labor union and consequent 
collective bargaining, employers in America * have frequently resorted 
to the yellow dog ? contract and similar devices.* Such contracts are not 





1 The yellow dog contract seems never to have become a problem in England, 
and its use is peculiar to the United States. This may be explained by the fact 
that English employers have definitely repudiated the system of individual dealing, 
and collective bargaining is now the generally accepted method of treating with 
employees. See Hobson, Ethics of Collective Bargaining, in BLOOMFIELD, SELECTED 
Essays ON PRoBLEMS OF LABOR (1920) 215. 

2 A yellow dog contract usually provides that the employer will run his business 
non-union and that the employee will not become a member of any labor union 
during the course of his employment, nor molest nor interfere with the employer’s 
business nor encourage others to do so after the employment terminates for any 
cause. Such a contract is set out in full in the report of Hitchman Coal & Coke Co. 
v. Mitchell, 245 U.S. 229 (1917). See also Cochrane, Attacking the Yellow Dog in 
Labor Contracts (1925) 15 Am. LaBor Lec. REv. 151. 

8 The company union is another method of keeping out the organized associa- 
tion by providing for collective bargajning with just the employer’s own men. It 
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invalid as against public policy,* and statutory attempts to restrict the 
freedom of the employer by making it a misdemeanor to require such a 
contract as a condition of employment have been held unconstitutional.® 
Organized labor continued its proselyting efforts, in spite of this appar- 
ent barrier erected in favor of the employer, until the decision of the 
United States Supreme Court in Hitchman Coal & Coke Co. v. Mitchell.® 
The result of that case was to curb this activity * by giving injunctive 





is made one of the terms of employment that the employee must belong to the com- 
pany union, and the employee contracts with that union when he joins that he will 
join no other during the term of employment. The charter of the company union 
is approved by the employer, and thus there is an effective check. There may also 
be a contract between the company union and the employer that the members will 
keep out of any outside union. Such a plan does not give the employee the advan- 
tages of collective bargaining which would result from affiliation with a national 
organization and is unsatisfactory because entirely dominated by the employer. 

4 Vail-Ballou Press v. Casey, 125 Misc. 689, 212 N. Y. Supp. 113 (1925) ; Nash- 
ville Ry. & Light Co. v. Lawson, 144 Tenn. 78, 229 S. W. 741 (1920); Platt v. 
Philadelphia & Reading R. R., 65 Fed. 660 (C. C. E. D. Pa. 1894). But see (1922) 
22 Cox. L. Rev. 78. 

5 Coppage v. Kansas, 236 U. S. 1 (1915); Goldfield Consolidated Mines Co. v. 
Goldfield Miners’ Union, 159 Fed. 500 (C. C. Nev. 1908); People v. Marcus, 185 
N. Y. 257, 77 N. E. 1073 (1906). Cf. Adair v. United States, 208 U.S. 161 (1908). 
Whether the employer’s liberty to contract should be abridged in order to assure the 
worker a job, no matter what his affiliation, is essentially a question of policy; and 
it would seem that the numerous legislative attempts to secure the workman indi- 
cate that the policy is in favor of allowing this restriction. See Powell, Collective 
Bargaining Before the Supreme Court (1918) 33 Pox. Scr. Q. 396. In England 
there are no constitutional restraints and such a statute has been passed, although 
its effect will be slight since such contracts are seldom used. See Trade Disputes and 
Union Act of 1927, 17 & 18 Geo. V, c. 22, § 6. Attempts have been made in several 
states to secure legislative action against the yellow dog contract by making any 
contract whereby either party agrees not to join a labor union or organization of 
employers or to withdraw from the relation if this is done, void as against public 
policy. It is thought that the troublesome provisions are eliminated by making the 
contract merely void and having a restraint on both parties. See Cochrane, Labor’s 
Campaign Against “ Yellow Dog” Contracts (1927) 17 AM. LaBor Lec. Rev. 142. 

6 245 U.S. 229 (1917). In this case union organizers were enjoined from solicit- 
ing membership among non-union miners who had signed contracts not to join a 
union during the course of employment, when the union delegates also sought to 
have the miners keep secret their agreement to join until a sufficient.number had 
joined, so that the whole mine could be unionized by a strike. It is difficult to tell 
on what ground the majority proceeded, but there were two considerations which 
seemed to be the bases of the opinion. The first was that a breach of contract was 
induced when the men were advised to keep their agreement secret and continue 
work. It has been intimated that the doctrine of the case is confined to this one 
situation — where secrecy is involved. Bittner v. West Virginia-Pittsburgh Coal 
Co., 15 F.(2d) 652 (C. C. A. 4th, 1926). Mr. Justice Brandeis in his dissent in the 
Hitchman case points out that there could be no breach of contract until the miner 
joined the union and kept on working and this was not shown by the record. The 
second consideration was that the object of the union delegates was unlawful in 
trying to unionize a business. Internat. Organization, etc. v. Red Jacket Con- 
solidated Coal & Coke Co., 18 F.(2d) 839 (C. C. A. 4th, 1927). The obscurity of 
the opinion may explain the use of the case as a precedent for situations which 
differ radically from that with which the court was dealing. See Sayre, Inducing 
Breach of Contract (1923) 36 Harv. L. Rev. 663; Cook, Privileges of Labor Unions 
in the Struggle for Life (1918) 27 Yate L. J. 779. 

7 Ingenuity may be devoted to demonstrating that as a matter of law the in- 
junction such as that in the Hitchman case prohibits only one kind of solicitation, 
but as a matter of fact such an injunction is very apt to have a wider effect because 
labor agitators fear the consequences of a violation and are not prone to draw fine 
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protection to these agreements, apparently making them a guarantee of 
immunity against any attempt at unionizing the employees.* Apart 
from the question of whether the system of individual dealing is a so- 
cially defensible method of obtaining labor,® it is difficult to find any 
legal justification for this willingness of the courts to enjoin action by 
the union organizer whenever a yellow dog contract is involved. 

Since the employer has no aversion to union labor in general, the 
contract not to join a union is coterminous with the employment whether 
that be at will or for a definite term,’° and there is a breach of this con- 
tract only when the employee joins the union and continues in the em- 
ploy." If the union agitator is to be enjoined from seeking membership 
among workers who have signed such contracts, it cannot be on the 
ground that a breach of this contract is solicited unless there is an ad- 
monition to keep such membership secret and to continue in the em- 
ploy.” If the solicitation is merely to join the union, no breach of the 
yellow dog provision is induced even though the union agitator does not 
instruct the newly made member to inform his employer. Furthermore, 
there is no duty on the delegate to volunteer such information himself. 
But it is apparent that the view taken by most courts is not that there 
is a breach of contract solicited, for an announced policy to employ only 
non-union help is a factor as potent as the yellow dog contract in induc- 





distinctions between the kinds of inducement used. See Lane, Crviy War IN WEST 
VircGIniA (1921) 68. The yellow dog contract also possesses this attribute of having 
a psychological effect which may make it more valuable than its legal significance 
would indicate. See Cochrane, Why Organized Labor is Fighting “ Yellow Dog” 
Contracts (1925) 15 AM. LaBor Lec. REv. 227. 

8 The doctrine has been extended to cases in which it was not shown that there 
was any inducement to secrecy, but merely a solicitation to join, or to join and quit 
the employ. Floersheimer v. Schlesinger, 115 Misc. 9, 187 N. Y. Supp. 891 (1921) ; 
McMichael v. Atlanta Envelope Co., 151 Ga. 776, 108 S. E. 226 (1921). 

9 Although individual dealing is generally conceded to have become antiquated, 
there are difficulties which often influence the employer against collective bargaining 
such as sympathetic strikes or jurisdictional disputes. These yellow dog contracts 
are generally resorted to after a strike or when there has been trouble with the 
union. See BLOOMFIELD, op. cit. supra note 1, at 187. 

10 It is doubtful whether a contract not to join a labor union for a definite time 
would be heid valid after the employment had terminated. Such an agreement 
would unduly hamper the employee and would keep him entirely idle in union ter- 
ritory ; nor would it be responsive to any interest of the employer. On the other 
hand, the terms of the contract which prevent the worker from molesting the busi- 
ness after the employment has terminated would be reasonable, but such terms have 
no bearing on the question of solicitation. This suggests the problem raised when 
a union obtains a contract that the member will not work in a non-union shop for 
a given number of years. Such a contract would probably be held void. See 
Stern, A New Legal Problem in the Relation of Capital and Labor (1926) 74 U. oF 
Pa. L. Rev. 523. 

11 This contract wouid at least be protection to the employer to the extent that 
he could maintain an action at law for its breach. Such a remedy would be of 
little value because the employee would generally be execution proof and ir- 
responsible. 

12 The courts have universally followed the Hitchman case where the element 
of secrecy was involved. Third Ave. Ry. v. Shea, 109 Misc. 18, 179 N. Y. Supp. 43 
(1919) ; Cyrus Currier & Sons v. Internat. Molders’ Union, 93 N. J. Eq. 61, 115 Atl. 
66 (1921); Kinloch Tel. Co. v. Local Union, 275 Fed. 241 (C. C. A. 8th, 1921). 
See Oaxes, OrGANIZED LABOR AND INDUSTRIAL CoNFLICTS (1927) § 139. 

18 See Interborough Rapid Transit Co. v. Lavin, infra note 23. 
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ing the courts to grant an injunction.** A nebulous conception that such 
a contract or policy introduces some new interest of the employer which 
is entitled to protection seems to underlie the opinions,’ but nowhere 
is this interest clearly formulated. 

Whether employees have signed yellow dog contracts or not, any at- 
tempt to induce them to quit the employ is an interference with the 
business relations of the employer which may be enjoined unless justi- 
fied.° The interest of the employer in all cases is to carry on his 
business unmolested in the manner which he thinks most beneficial. 
Against this, in order to determine whether there is a justification, must 
be weighed the interest of the one who solicits the employees. The inter- 
est of the union in increasing its membership in order to make collective 
bargaining effective is a little more remote than the interest of the strik- 
ing employee who seeks better hours, wages, working conditions, or union 
recognition. In the latter situation, solicitation of fellow workers is 
everywhere allowed.’” In the absence of the yellow dog contract, most 
courts recognize the union’s interest as a justification, and the union 
delegate is allowed to seek followers among non-union men,"* though if 
the means used to gain sympathizers are unlawful, the employer may be 
protected by an injunction.*® When the additional factor that a yellow 
dog contract has been signed’‘by the employee is injected into any of these 
situations, how is the problem altered? The interest of the union dele- 
gate which is presented as a justification is certainly unchanged, and the 
means used are no less lawful since the solicitation does not involve 
the tort of inducing a breach of this contract.?° Nor is the interest of the 





14 Michaels v. Hillman, 112 Misc. 395, 183 N. Y. Supp. 195 (1920); Callan v. 
Exposition Cotton Mills, 149 Ga. 119, 99 S. E. 300 (1919) ; Montgomery v. Pacific 
Elec. Ry., 293 Fed. 680 (C. C. A. oth, 1923). Contra: Forstmann & Huffman Co. 
v. United Front Committee, 99 N. J. Eq. 230, 133 Atl. 202 (1926). Cf. Piermont v. 
Schlesinger, 196 App. Div. 658, 188 N. Y. Supp. 35 (1921). 

15 Tt is said that granting such an injunction is not protecting a bare legal right 
of the employer. Third Ave. Ry. v. Shea, supra note 12. See OAKEs, op. cit. supra 
note 12, at $139. Ohio has adopted the view that no further interest of the em- 
ployer is added by such a contract. La France Co. v. Electrical Workers, 108 Ohio 
St. 61, 140 N. E. 899 (1923). 

16 See Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. Rev. 1; Smith, 
Crucial Issues in Labor Litigation (1907) 20 Harv. L. Rev. 429. Cf. (1918) 31 
Harv. L. Rev. 482. This method of attacking the problem is illustrated in Allen v. 
Flood, [1898] A. C. 1; Connors v. Connolly, 86 Conn. 641, 86 Atl. 600 (1913). 

17 Everett Waddey Co. v. Richmond Typographical Union, ros Va. 188, 53 S. E. 
273 (1906); Jones v. Van Winckle Gin & Machine Works, 131 Ga. 336, 62 S. E. 236 
(1908) ; Kolley v. Robinson, 187 Fed. 415 (C. C. A. 8th, 1911). See OaKEs, op. cit. 
supra note 12, at § 321. 

18 Diamond Block Coal Co. v. United Mine Workers, 188 Ky. 477, 222 S. W. 
1079 (1920); Meier v. Speer, 96 Ark. 618, 132 S. W. 988 (1910); Bittner v. West 
Virginia-Pittsburgh Coal Co., supra note 6; American Foundries v. Tri-City Coun- 
cil, 257 U. S. 184 (1921). See the dissenting opinion of Holmes, C. J., in Plant v. 
Woods, 176 Mass. 492, 57 N. E. 1011 (1900). The interests seeking recognition are 
measurably akin to those presented when an employer seeks an injunction against 
picketing in the absence of a strike. See (1927) 40 Harv. L. REv. 896. 

19 Grand Shoe Co. v. Children’s Shoe Workers’ Union, 187 N. Y. Supp. 886 
(Sup. Ct. 4920) ; Tunstall v. Stearns Coal Co., 192 Fed. 808 (C. C. A. 6th, 1911); 
Iron Molders’ Union v. Allis-Chalmers Co., 166 Fed. 45 (C. C. A. 7th, 1908). 

20 In the one situation where secrecy is involved the courts properly grant an 
injunction. This should be so even where solicitation of employees under a contract 
for a definite term is permitted, for the conduct of the union delegate would place 
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employer any different. It is true that the contract imposes on him the 
obligation of running his business non-union,”* and in exchange he ob- 
tains a legally binding agreement that those who work for him will adhere 
to his chosen policy or submit to instant dismissal. But as between 
the employer and the labor union such contract is no more than a force- 
ful reiteration of the employer’s previous position, and in a suit for an 
injunction what is sought is exactly the same — namely, to have his 
workmen free from solicitation to join a union. Since the same divergent 
interests are presented to the court in both situations there seems to be 
no, reason why the yellow dog contract should furnish a basis for the 
automatic issuance of an injunction.”? 

The New York courts in two recent cases have apparently abandoned 
the doctrine that yellow dog devices have some added significance which 
forestalls action by the union organizer. In Jnterborough Rapid Transit 
Co. v. Lavin,”* the mere fact that there was a company union and an an- 
nounced policy to employ only non-union workmen was held an insuffi- 
cient ground for granting an injunction in a situation where no injunction 
would be given in the absence of such a policy. The opposite result had 
formerly been adhered to in the lower courts.** The court in Jnter- 





the employee ‘in a situation in which he would be a continuing menace to his em- 
ployer’s interest. Where the solicitation is part of the process known as “ boring 
from within ” there is a greater loss or danger to the employer’s interests than when 
one of his employees is merely induced to break a contract for a definite time. It is 
the difference between stealing one apple and placing a rotten one in a barrel of 
sound ones. 

21 The consideration for the contract may be merely the employment if there is 
no promise to run non-union. Whether this contract is validly executed or has 
sufficient consideration would seem not to be open to attack by the labor union 
when an injunction is sought. Underwood v. Texas & Pac. Ry., 178 S. W. 38 
(Tex. Civ. App., 1915). If the ground of the injunction were the solicitation of a 
breach of contract, the defendant could show that there was no contract the breach 
of which was sought. Triangle Film Corp. v. Artcraft Pictures Corp., 250 Fed. 
981 (C. C. A. 2d, 1918). 

22 Many of the cases which purport to grant the injunction to protect the em- 
ployer because he has executed contracts with his employees not to join a union 
or because of his non-union policy, might well have been decided on recognized 
principles which would apply even if no such contract were involved. Illustrations 
are: (1) Solicitation of breach of a contract for a definite time when such solicita- 
tion has no legal justification. Flaccus v. Smith, 199 Pa. 128, 48 Atl. 894 (1901) ; 
Moore Drop Forging Co. v. McCarthy, 243 Mass. 554, 137 N. E. 919 (1923); Vail- 
Ballou Press v. Casey, supra note 4. (2) The illegality of the purpose of the strike 
during which the solicitation was made. Exchange Bakery & Restaurant Co. v. 
Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); Michaels v. Hillman, supra note 14. 

28 247 N. Y. 65, 159 N. E. 863 (1928). The Interborough Rapid Transit Co. 
hired its employees at will and each employee became a member of the company 
union and contracted with it that he would not become affiliated with any outside 
union during the course of his employment. The charter of the company union 
was approved by the Interborough. It was well understood that no men affiliated 
with an outside union would be kept in the employ. The defendants, members of 
an amalgamated union affiliated with the American Federation of Labor, with 
knowledge of the business policy of the Interborough, were soliciting workmen to 
join. The Interborough obtained a temporary injunction against such solicitation 
and the defendants appealed. Held, that the injunction, so far as it restrained solici- 
tation, was improperly granted. 

24 Michaels v. Hillman, supra note 14; Grand Shoe Co. v. Children’s Shoe 
Workers’ Union, supra note 19. 
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borough Rapid Transit Co. v. Green refused to enjoin solicitation of 
membership among employees at will who had signed yellow dog con- 
tracts, feeling bound by the decision in the Lavin case although there 
was a contract with the company and not merely a company union. 
The enlightened attitude taken in these cases, if followed, will go far 
to cut down the effectiveness of the yellow dog devices in curtailing 
union growth and collective bargaining. 





STATE AND MuNICIPAL ExcurRSIONS INTO BuSINESS ENTERPRISE AS 
Pusiic Purposes UNDER THE TAXING Power. — Whether the limita- 
tion is found in the inherent nature of legislative power and the genius 
of political institutions,’ or in specific constitutional restrictions,” it is 
axiomatic that the power to tax may be exercised only for a public pur- 
pose.* During the past decade there has been an ever-increasing tend- 





25 227 N. Y. Supp. 258 (Sup. Ct. 1928). In this case the Interborough 
made a contract with each employee that he would work for a period of two years 
and would not become a member of any outside union during the course of employ- 
ment, and that he would abide by the rules of the company union. The Inter- 
borough sought a preliminary injunction against solicitation of the employees to join 
an outside union. . Held, that there was merely a contract for employment at will 
and solicitation should not be enjoined. Injunction denied. The contract of em- 
ployment was held to be at will because the Interborough reserved the right to 
discharge the employee at any time if work became slack. 

1 This was the basis on which the earliest cases were decided in the Supreme 
Court. Olcott v. Supervisors, 16 Wall. 678 (U. S. 1872) ; Loan Ass’n v. Topeka, 
20 Wall. 655 (U. S. 1874); Cole v. La Grange, 113 U. S. 1 (1884). And it is the 
basis for some of the state decisions today. City of Los Angeles v. Lewis, 175 Cal. 
777, 167 Pac. 390 (1917) ; State v. Williams, 43 Nev. 290, 185 Pac. 459 (1919). One 
court said that, in the absence of an explicit constitutional prohibition, the legis- 
lature may engage in any enterprise. State v. Stewart, 58 Mont. 1, 190 Pac. 129 
(1920). : 

2 The discovery by the Supreme Court that the due process clause of the Four- 
teenth Amendment covered the matter came later. Fallbrook Irrigation Dist. v. 
Bradley, 164 U. S. 112 (1896). The state decisions may rest on due process pro- 
visions in the federal or state constitutions, or on more specific provisions. White 
Eagle Oil Co. v. Gunderson, 48 S. D. 608, 205 N. W. 614 (1925); Ferrell v. Doak, 
= —_ 88, 275 S. W. 29 (1925) ; State v. Clausen, 110 Wash. 525, 188 Pac. 538 

1920). 

Sometimes a particular purpose is specifically authorized by the state constitu- 
tion. See Ariz. Const. art. 2, § 34 (authorizing municipal corporations to engage 
in industrial pursuits) ; S. D. Const. art. 13, § 10 (authorizing state to engage in 
production of cement). On the other hand, an appropriation admittedly public 
may run afoul of some other provision. See Dex. Const. art. 8, § 8, applied in 
State v. Mayor of Wilmington, 134 Atl. 694 (Del. 1926); Ky. Const. art. 171, 
applied in Carman v. Hickman County, 185 Ky. 630, 215 S. W. 408 (1919). 

3 See 1 Cootey, Taxation (4th ed. 1924) $174; 2 Ditton, Municrpat Cor- 
PORATIONS (5th ed. 1911) § 884. The question may be raised (1) where the taxpayer 
objects to a threatened assessment; or (2) where he objects to a threatened appro- 
priation; or (3) where he objects to the government’s lending its credit to an 
cnnnee which, even though now self-supporting, may sometime need govern- 
ment aid. 

The public purpose which will justify taxation is of broader scope than the 
public interest which will justify regulation under the police power. The inter- 
ests to be served under the police power are limited, while taxes may be levied for 
any lawful governmental function. See Wolff Packing Co. v. Court of Industrial 
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ency, on the part of states and municipalities, to exercise governmental 
control and ownership of business enterprises. This in turn has called 
forth new methods of judicial approach to a determination of whether 
these enterprises fall within the purview of juristic notions of public 
purpose.* 

Having established his interest,° the complainant has two chances to 
have the enterprise declared improper, one in the highest court of the 
state, the other in the federal Supreme Court. The latter tribunal will, 
if a state or municipality attempts to subsidize a privately owned activ- 
ity, scrutinize the transaction with some care.® But if the governmental 
body maintains ownership and control, the Constitution as interpreted 
by our highest tribunal, permits it to engage in almost any activity it 
chooses.’ That the finding of the highest state court that the purpose of 
a given governmentally controlled enterprise is public,* would usually be 





Relations, 262 U. S. 522, 537 (1923) ; Jn re Opinions of the Justices, 118 Me. 503, 
516, 106 Atl. 865, 873 (1919). Cf. Hunter v. Owens, 80 Fla. 812, 86 So. 839 (1920). 
On the other hand, public purpose under the taxing power is of narrower scope 
than public use under the power of eminent domain, since under the latter com- 
pensation is given. 

4 See Maxey, Is Government Merchandising Constitutional? (1918) 52 Am. L. 
Rev. 215; Bruce, State Socialism and School Land Grants (1920) 33 Harv. L. Rev. 
401. Cf. (1920) 8 Carre. L. Rev. 425; (1926) 26 Cor. L. Rev. 762; (1918) 3 
Corn. L. Q. 287; (1917) 16 Micu. L. Rev. 263; (1922) 7 Minn. L. Rev. 63; (1918) 
27 YALE L. J. 824; (1920) 29 YALE L. J. 933. 

5 Before the court will consider the nature of the purpose, the plaintiff must 
establish a sufficient interest to object to the conduct of the business. If a taxpayer 
complains of action by a municipality, probably all courts will entertain the suit. 
Crampton v. Zabriskie, ror U. S. 601 (1879) ; Kircher v. Pederson, 117 Wis. 68, 93 
N. W. 813 (1903). If he seeks to prevent an assessment or expenditure by a state, 
his standing may not be recognized. Some courts allow a general taxpayer of the 
state to object. Fergus v. Russel, 270 Ill. 304, r10 N. E. 130 (1915) ; Christmas v. 
Warfield, 105 Md. 530, 66 Atl. 491 (1907) ; Evanhoff v. Industrial Comm., 78 Ore. 
503, 154 Pac. 106 (1915). Contra: Sutton v. Brie, 136 La. 234, 66 So. 956 (1914) ; 
State ¥. Superior Ct., 86 Wash. 685, 151 Pac. 108 (1915). Cf. State v. Clausen, 
supra note 2; Massachusetts v. Mellon, 262 U.S. 447 (1923). See also State v. 
Frear, 138 Wis. 173, 119 N. W. 894 (1909). The plaintiff may also have difficulty 
in providing an interest great enough to give the federal courts jurisdiction. Scott 
v. Frazier, 258 Fed. 669 (D. N. D. 1919), aff'd, 253 U.S. 243 (1920). 

If the only interest of the complainant is that of a competitor whose business 
will be seriously impaired, his suit will probably not be heard. Business competi- 
tion by the state is not a deprivation of due process. The earlier cases may perhaps 
be explained on the narrow ground that because of long custom the complainant 
took the risk of government competition. Madera Waterworks v. Madera, 228 U. S. 
454 (1913) ; Helena Waterworks Co. v. Helena, 195 U. S. 383 (1904). But a recent 
decision may not be so limited. Standard Oil Co. v. City of Lincoln, 48 Sup. Ct. 
155 (U.S. 1927). And see United States Shipping Board v. Western Union Tel. 
Co., 48 Sup. Ct. 198, 202 (U. S. 1928). 

6 The only appropriations held invalid have been of this sort. Loan Ass’n v. 
Topeka; Cole v. La Grange, both supra note 1; City of Parkersburg v. Brown, 106 
U.S. 487 (1883). Cf. Milheim v. Moffat Tunnel Improvement Dist., 262 U. S. 710 
(1923). 

7 See Wolff Packing Co. v. Court of Industrial Relations, supra note 3, at 537. 

8 In the leading case on the subject the Supreme Court lacked the aid of a 
decision of the state court. Loan Ass’n v. Topeka, supra note 1. Other cases of 
about the same period declared public certain purposes which the state court had 
considered private and therefore unlawful. The Supreme Court justified its disre- 
gard of the state decision in each instance on the ground that the question was one 
of general law which it could find for itself. Olcott v. Supervisors, supra note 1; 





NOTES 777 


accepted as final, was indicated by Jones v. Portland® and Green v. 
Frazier“° But these cases are easily explicable on their particular 
facts,+ and the full extent of the doctrine has been made evident only 
by a recent decision in which the Supreme Court considered the problem 
so free from doubt that it contented itself with a memorandum opinion.*” 

Since the state courts ordinarily have the last word, it becomes im- 
portant to examine the state decisions for standards and trends. The 
courts often say that the legislative determination as to the public nature 
of a project should be given great weight, and accepted unless clearly 
wrong.’* But in practice, the consideration given by the courts to 
the legislative declaration varies widely.‘* While all the courts ulti- 
mately determine whether the bounds of reasonable discretion have been 
exceeded, they are not in unison as to what factors are to be emphasized. 
Public control through ownership or regulation is a sine qua non,’ since 
otherwise the proposed benefit to the community becomes a mere pious 
hope.’® It is universally admitted that the number to be benefited 
and the nature of the gain are of prime concern.*’ In a recent case *® 
the state court held that mere widespread and constant use of an article 





Township of Pine Grove v. Talcott, 19 Wall. 666 (U.S. 1873). But the Supreme 
Court has never rejected the judgment of a state court that a given purpose was 
public. See Town of Burlington v. Beasley, 94 U. S. 310 (1876). 

The same is true in the analogous field of eminent domain. Clark v. Nash, 
198 U. S. 361 (1905); Mt. Vernon, etc. Co. v. Alabama, etc. Co., 240 U. S. 30 
(1916) ; Rindge Co. v. Los Angeles County, 262 U.S. 700 (1923). Cf. Pennsylvania 
Coal Co. v. Mahon, 260 U. S. 393 (1922). 

9 245 U.S. 217 (1917). 

10 253 U.S. 233 (1920). 

11 In both these cases the state court had found that something in the nature of 
an emergency existed. See note 4, supra. 

12 Standard Oil Co. v. City of Lincoln, 48 Sup. Ct. 155 (U.S. 1927). A petition 
for a rehearing was denied on Jan. 23, 1928. 

13 See Laughlin v. Portland, 111 Me. 486, 489, 90 Atl. 318, 319 (1913); 
State v. Clausen, supra note 2, at 536, 188 Pac. at 542. Cf. 1 Cootey, TAXATION 
§§ 187-80. 

14 See (1921) 34 Harv. L. REv. 207. The abdication of the state courts in favor 
of the legislature has never been as complete as that of the Supreme Court in favor 
of the state courts. 

15 St. Paul Bank v. Am. Clearing Co., 291 Fed. 212 (S. D. Fla. 1923); State 
v. Williams, supra note 1. Mere nominal control through public ownership, where 
direction of operation is relinquished through leasing to a private concern, is not 
sufficient. Ferrell v. Doak, supra note 2. On the other hand, state ownership is 
not essential so long as the public maintains control over operation and rates 
through regulation under the police power. In re Opinion of the Justices, 231 Mass. 
603, 122 N. E. 763 (1919) ; Im re Opinion of the Justices, 159 N. E. 55 (Mass. 1927). 

16 The means proposed to accomplish the result must be reasonably sure of 
being effective. Cf. Kulp v. City of Philadelphia, 140 Atl. 129 (Pa. 1928). * 

17 Agriculture is a pursuit viewed with particular favor. See Green v. Frazier, 
44 N. D. 395, 176 N. W. 11 (1920), aff'd, 253 U.S. 233 (1920) ; Carman v. Hickman 
pees ae note 2. Wheelon v. Land Settlement Board, 43 S. D. 551, 181 N. W. 
359 (1921). 

18 The municipality established a filling-station for selling gasoline and oil 
to the general public at cost. It was held that the widespread use of gasoline for 
automobiles and farm tractors made the purpose a public one. Standard Oil Co. 
v. City of Lincoln, 114 Neb. 243, 207 N. W. 172, 208 N. W. 962 (1926), aff'd, 48 
Sup. Ct. 155 (U.S. 1927). That the use related to transportation, long recognized 
as of public interest, may have made a difference. See Robinson, The Public Utility 
Concept in American Law (1928) 41 Harv. L. Rev. 277, 279, 204. 
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would justify its sale by a municipality, and the Supreme Court accepted 
this view as not unreasonable. Prior to this case, most state courts would 
probably have reached an opposite result.‘ Though of less importance 
than formerly, precedent and analogy still play some part 7° in deter- 
mining whether the enterprise is for a public purpose.”*_ Urgent public 
necessity arising either from an emergency,”” or from the practical im- 
possibility of accomplishing the desired project through individual ac- 
tion,?* or from an inadequacy of supply due either to lack of private 
enterprise ** or private monopoly, is often deemed important. Opinion 
is divided *° as to whether or not the making of a profit transforms the 
purpose of a government activity from public to private. The only justi- 
fication for the enterprise may be that it is fulfilling a public need at 
cost. But unless the government sells at a profit it will often be indi- 
rectly confiscating the property of others by driving them out of busi- 
ness.2° Probably the validity of gain must depend on the facts of each 
case. 

The recent decisions of the Supreme Court may permit the present 
definition of public purpose within the taxing power to be broadened so 
as to include ends now accomplished by regulations under the police 
power. Where private business combines to boost prices or to restrain 
trade, the state perhaps will be allowed to remove the evil through state- 
owned or state-controlled enterprises, backed by the credit and resources 
of the state, by competing with the offending business in its own field.” 
State socialism as a method of regulating unlawful business practices is 
so unexplored that its possibilities and limitations cannot yet be defined 
with any assurance. It may be that nothing will be allowed on this new 
basis which would not already have been allowed under the present 
conception of public purpose within the taxing power. It is clear, how- 
ever, that if the suggested extension occurs, the emphasis under the new 
approach will be on the salutary effect which it exerts on offending 





19 See White Eagle Co. v. Gunderson, supra note 2. But a federal district 
court earlier reached the same result as the Supreme Court. Mutual Oil Co. v. 
Zehrung, 11 F.(2d) 887 (D. Neb. 1925). 

A dislike of socialism and paternalism has sometimes swayed the judges. See 
White Eagle Oil Co. v. Gunderson, supra note 2, at 621, 205 N. W. at 619; St. Paul 
Bank v. Am. Clearing Co., supra note 15, at 224; Mackintosh, J., dissenting in State 
v. Clausen, supra note 2, at 546, 188 Pac. at 545; Rose, J., dissenting in Standard 
Oil Co. v. City of Lincoln, supra note 18, 114 Neb. at 256, 208 N. W. at 963. 

20 Robbins v. Kadyk, 312 Ill. 290, 143 N. E. 863 (1924) ; Im re Opinion of the 
Justices, 231 Mass. 603, 122 N. E. 763 (1919) ; In re Opinions of the Justices, supra 
note 3 

21 Sometimes a particular activity may be justified as a useful adjunct to a 
purpose admittedly public. Stevenson v. Port of Portland, 82 Ore. 576, 162 Pac. 
509 (1917). 

22 In re Opinion of the Justices, 231 Mass. 603, 122 N. E. 763 (1919) ; Bank v. 
Bell, 62 Cal. App. 320, 217 Pac. 538 (1923). See (1918) 3 Corn. L. Q. 287. 

23 Eakin v. South Dakota State Cement Comm., 44 S. D. 268, 183 N. W. 651 
(1921). 

24 See (1918) 27 YALE L. J. 824, 826. 

25 See Gallardo v. Porto Rico Light Co., 18 F.(2d) 918 (C. C. A. 1st, 1927) ; 
City of Tombstone v. Macia, 245 Pac. 677, 679, 680 (Ariz. 1926) ; Im re Opinions of 
the Justices, supra note 3, at 512, 106 Atl. 871; (1920) 29 Yate L. J. 933, 934. 

26 But see supra note 5. 

27 See White Eagle Oil Co. v. Gunderson, supra note 2, at 622, 205 N. W. at 620. 
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competitors rather than on the size and importance of the group which 
the government serves. 

Economic conditions and accepted theories change rapidly in this 
field; the law has changed with them,”* and no doubt will continue to do 
so. Now that the Supreme Court has evinced a determination to defer so 
largely to the state tribunals, it is chiefly in the latter that limitations on 
state socialism will be found. And the state courts are in the main turn- 
ing from doctrinal abstractions to a consideration in each case of particu- 
lar social, political, and economic facts. 





CHATTEL MORTGAGE AND CONDITIONAL SALE RECORDING ACTS IN 
THE ConFLict oF Laws. — A chattel, mortgaged or sold on conditional 
sale * in state A, and there recorded, is taken to state B.? While the re- 
cording statute of .B* may contain language sufficiently broad to cover 
this situation, the court must still determine whether the legislative 
policy expressed in the statute calls for its application.* 

Where the chattel has been removed from A without the consent of 
the holder of the security title, such a statute should be held inappli- 





28 See Scott v. Frazier, supra note 5, at 675; City of Tombstone v. Macia, 
supra note 25, at 680; Maxey, supra note 4. Conversely, changing conditions may 
make private an interest which was-once public. See Jn re Opinions of the Justices, 
supra note 3, at 516, 106 Atl. at 873. 

1 It has been suggested that a conditional sale is in effect a completed sale 
with a mortgage back to secure the payment of the purchase price. 1 WILLISTON, 
Sates (2d ed. 1924) §§ 304, 330, 337. But the two transactions are not always 
treated in the same manner. See (1923) 36 Harv. L. Rev. 740. Compare 
Miss. Ann. Cope (Hemingway, 1927) § 2453 with ibid. § 3327. And compare 
Vines v. Sparks, 114 So. 322 (Miss. 1927), with U. S. Fid. & Guar. Co. v. North- 
west Engineering Co., 112 So. 580 (Miss. 1927). Cf. (1925) 38 Harv. L. REv. 674; 
(1923) 25 A. L. R. 332; (1927) 49 A. L. R. 289. 

2 It seems clear today that the creation of a property interest in a chattel 
should generally be determined by the law of the place where the chattel is at the 
time such interest is sought to be created. Goopricn, Conriict or Laws (1927) 
§§ 147, 150, 151; WHARTON, ConFLict oF Laws (2d ed. 1881) §§ 297, 304-09, 334, 
345, 346; Kennedy v. Nat. Cash Register Co., 279 S. W. 505 (Tex. Civ. App. 
1925); Southern Hardware Co. v. Clark, 201 Fed. 1 (C. C. A. 5th, 1912). But 
see Griffin, The Effect of Foreign Chattel Mortgages Upon the Rights of Subsequent 
Purchasers (1904) 4 Micu. L. Rev. 358, 362, 366; (1904) 64 L. R. A. 353, 355. 
This principle seems to have been misapplied in Olmstead v. Caroiina Portland 
Cement Co., 30 Ga. App. 126, 117 S. E. 255 (1923), aff'd, 157 Ga. 669, 121 S. E. 
687 (1924). Cf. Western Elec. Co. v. Norway Pac. Co., 124 Wash. 49, 213 Pac. 686 
(1923). 

On the distinction between the creation of property interests and contract rights 
in conditional sales, see Cable Co. v. McElhoe, 58 Ind. App. 637, 647, 108 N. E. 
790, 794 (1915). This case, however, does not seem sound in holding that, since 
on the particular facts the parties contracted with reference to the law of a state 
where the property was not located, that law should govern the passage of title. 
U. S. Fid. & Guar. Co. v. Northwest Engineering Co., supra note 1; Stern v. Drew, 
285 Fed. 925 (Ct. of App. D. C. 1922). 

8 See (1928) 38 Yate L. J. 494, for a summary of conditional sales recording 
acts in various states. 

4 Where the conditional sale or the mortgage is recorded in both A and B, it 
seems clear that the mortgagee or conditional vendor should be protected. But 
see Snyder v. Yates, 112 Tenn. 309, 79 S. W. 796 (1904). 
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cable; and the weight of authority accepts this view.’ Indeed, the 
American Law Institute has adopted the theory that B, in such a case, 
would have no jurisdiction to affect the title to the chattel. Under this 
conception a statute expressly applying to this situation would be un- 
constitutional; but it may be doubted whether the courts will adopt this 
view. The attitude of minority jurisdictions seems to be that the in- 
terest of the purchaser is sufficiently great to warrant protection even 
though the owner has no way of safeguarding his property." But a 
statute making it criminal to bring an encumbered chattel into the state 
surreptitiously ®° would seem to protect the purchaser sufficiently and 
would also discourage the practice of such removals, invited by minority 
jurisdictions.® 

If the mortgagee or vendor fails to stipulate against removal the 
situation is assimilated by the courts to that where there has been ex- 
press consent.’ Here there is a line of authority holding that the re- 
cording statute of B is not intended to apply to foreign transactions." 
Frequently this result is necessitated by a lack of appropriate provisions 
for recording such transactions.‘* It has been suggested that even 





5 Goetschius v. Brightman, 245 N. Y. 186, 156 N. E. 660 (1927). See note 
6, infra. 

6 Conriict oF Laws REsTaTEMENT (Am. L. Inst. 1927) §$§ 52, 288, 295. See 
also Beale, Jurisdiction over Title of Absent Owner in a Chattel (1927) 40 Harv. 
L. Rev. 805; GoopricH, ConFriictT oF Laws $149. Cf. Herold Motor Car Co. 
v. Commonwealth, 216 Ky. 335, 287 S. W. 939 (1926); (1927) 40 Harv. L. 
Rev. 1148. And cf. Overland Co. v. Evans, 1o4 Kans. 632, 180 Pac. 235 (19019); 
Beale, Progress of the Law — The Conflict of Laws (1919) 33 Harv. L. REv. 1, 15, 
16; Beale, supra, 40 Harv. L. Rev. at 812; Baribault v. Robertson, 133 Atl. 21 
(N. H. 1926). 

The want of jurisdiction will exist only for a limited time, i.e., until the Statute 
of Limitations elapses in B, or until a reasonable time has elapsed. Beale, supra, 
40 Harv. L. Rev. at 808; Conrricr or LAws RESTATEMENT, loc. cit. supra. 

7 Consolidated Garage Co. v. Chambers, 111 Tex. 293, 231 S. W. 1072 (1921). 
And see Turnbull v. Cole, 70 Colo. 364, 201 Pac. 887 (1921); (1917) 2 So. L. Q. 
146. Cf. Olmstead v. Carolina Portland Cement Co., supra note 2; Union Se- 
curities Co. v. Adams, 33 Wyo. 45, 236 Pac. 513 (1925). 

8 There are criminal statutes against the removal of encumbered property from 
the state without the consent of the mortgagee or conditional vendor. TENN. ANN. 
Cope (Shannon, 1917) § 3670(a)(4). A statute making criminal the introduction 
of property into the state under these circumstances would seem even more de- 
sirable, for there would be more chance of catching the violator of such a provision 
within the state. 

® The chattel mortgage and conditional sale recording acts cannot furnish 
honest people the same protection that the real property recording acts do. Even 
if purchasers are to be protected as against a foreign chattel mortgagee, they still 
have to reckon with those encumbrances recorded in other counties in the same 
state. In considering the hardship on the purchaser we should not overlook the 
position of the mortgagee. See Griffin, supra note 2, at 368. 

10 Beale, supra note 6, 40 Harv. L. Rev. at 809. 

11 Langworthy v. Little, r2 Cush. 109 (Mass. 1853) ; Cleveland Mach. Works 
v. Lang, 67 N. H. 348, 31 Atl. 20 (1893); Mercantile Acceptance Co. v. Frank, 
256 Pac. 259 (Cal. App. 1927). See Marley, Conflict of Laws as to Sale of Live 
Stock in One State Held under Chattel Mortgage in Another (1902) 54 CENT. L. J. 
443, 446. 

12 This may be the situation where the local statute provides for recording in 
the county where the conditional vendee or mortgagor resides or where the prop- 
erty is at. the time of the mortgage or conditional sale. Goetschius v. Brightman, 
supra note 5; Lane v. Banda Mexicana, 78 N. J. Eq. 439, 79 Atl. 365 (1911); 
Studebaker Bros. v. Mau, 14 Wyo. 68, 82 Pac. 2 (1905). 
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though the statute of B is construed as being inapplicable, a purchaser 
in B may be protected on the theory that the record in A has no extra- 
territorial effect as constructive notice.1* But it seems that the cases 
should not rest on any doctrine of notice. By virtue of the chattel 
mortgage or conditional sale in the first state, the mortgagee or condi- 
tional vendor has legal title which cannot be divested by the mort- 
gagor’s or vendee’s sale in the second state. The recording act merely 
gives a power to pass title to a purchaser if its conditions are not met.** 
If, in the first state before the passage of the act, the vendor or mort- 
gagee received only an equitable lien, compliance with the statute 
should effect the transfer of a legal interest to the encumbrancer. Hence, 
when this interest is protected in the second state, it is not because of 
any doctrine of constructive notice but because there is no law in the 
second state which enables one, in this situation, to pass better title than 
he has. 

Suppose that the chattel is mortgaged or sold on conditional sale in A, 
the parties contemplating immediate removal to B. Here a considerable 
body of authority holds that the recording act of B must be complied 
with.> This construction seems sound, for the evils aimed at by the 
statute are present and the owner can easily safeguard his interest. If 
the parties contemplate transitory use in several states it may well be 
that the burden upon the owner would be too great to require recording 
in all the states through which the chattel will pass.** Some recording 
statutes expressly cover chattels mortgaged or sold on conditional sale 
in a foreign state.’ Several acts require recording within a fixed period 





13 Griffin, supra note 2, at 359; Montgomery v. Wight, 8 Mich. 143, 149 
(1860). Cf. Brack v. Kelly, 214 Ky. 9, 14, 282 S. W. 190, 192 (1926), where the 
idea is suggested that a purchaser in the state of removal may be affected with 
constructive notice from the record in the state of the original transaction by rea- 
son of his having been present in that state after recording. 

14 This power cannot be exercised outside of the state. Public Parks Amuse- 
ment Co. v. Embree-McLean Carriage Co., 64 Ark. 29, 40 S. W. 582 (1897) ; Wein- 
stein v. Freyer, 93. Ala. 257, 9 So. 285 (1890). 

15 Craig v. Uncas Paperboard Co., 104 Conn. 559, 133 Atl. 673 (1926) ; Hervey 
v. R. I. Locomotive Works, 93 U. S. 664 (1876). See Anglo-American Mill Co. v. 
Dingler, 8 F.(2d) 493, 494 (N. D. Ga. 1925). 

Distinguish the case where the conditional sale is completed in B, in which 
event the recording statute of B is clearly applicable. It is often hard to deter- 
mine where the property was intended to pass. Compare Cleveland Mach. Works v. 
Lang, supra note 11, with Knowles Loom Works v. Vacher, 57 N: J. L. a 31 Atl. 
306 (1895). But cf. Potter Mfg. Co. v. Arthur, 220 Fed. 843, 845 (C. C. A. 6th, 
1915). Machinery was shipped from Indiana to Ohio for use there, and the Ohio 
recording act was not complied with. The court said: “ Ordinarily by reason of the 
completed delivery in Indiana title would have passed i in that state, and the effect of 
the recording laws as to contracts passing title in Indiana would be determined 
by the rule of that state; but here title does not pass upon delivery, and part at 
least of the basis of this argument disappears. ” But some property does pass 
under a conditional sale, although legal title is reserved. 1 WILLISTON, SALES § 304. 
The chattel was in Indiana when delivery to the carrier worked the change in 
property under Indiana law. Still, Ohio law, while recognizing the vendor’s re- 
served title acquired in Indiana, might give the vendee power to pass it if there 
was no recording. 

16 Lane v. Banda Mexicana, supra note 12. But cf. notes 19 and 20, infra. 

Ang See Miss. Ann. Cope (Hemingway, 1927) § 2453; Vines v. Sparks, supra 
note 1. 
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after removal into the state, and if the period is reasonable the result 
seems satisfactory.1* The Uniform Conditional Sales Act requires filing 
of foreign conditional sales within ten days after the vendor has notice 
of the filing district within the state to which the chattel has been 
removed.’ It has been held that such a statute applies even to chattels 
brought into the state without the knowledge or consent of the 
vendor.*° 

There may have been a failure to comply with the recording statute 
of A where the chattel was located when first mortgaged or sold on con- 
ditional sale. If the recording statute of B is applicable and is com- 
plied with, it seems clear that the mortgagee or vendor should be pro- 
tected.2* Where the recording act of B is deemed inapplicable, resort 
must be had to the theory of the statute in A to determine the effect of 
subsequent transactions in B. 

If the recording statute merely gives the mortgagor or conditional 
vendee power to pass another’s legal title, such a power should not 
affect transactions in the state to which the chattel is removed and in 
which the statute in question does not operate.?* Thus, the mortgagee 
and vendor should be protected as against purchasers in B even though 
the transaction in the first state was not recorded.** State B can, 
however, in such situations give the vendee or mortgagor power to pass 
title to purchasers. This power in a chattel mortgagor to pass title 
though he has none is not unknown even apart from recording acts.”* It 
would not be fair to defeat the purchaser in B who learned that the 
chattel came from A and examined the record there; and the mortgagee 
who neglected to record there should not be in a position to complain. 
If in A the encumbrancer has only an equitable interest and there is a 
failure to record, it is clear that a purchaser in B will be protected. 





SPECIFIC PERFORMANCE OF EMPLOYEE’s ContrAcT Not To Com- 
PETE AFTER A TERM OF EMPLOYMENT. — A decree by a court of chan- 
cery that an employee perform his promise not to compete after the term 
of employment encounters none of the difficulties attendant upon an in- 
junction during employment. Until recent years, contracts of the 








18 See Ga. Cope (Michie, 1926) § 3259; Armitage v. Muscogee Co., 119 Ga. 
552, 46 S. E. 634 (1903) (six months). 

19 UnriFORM CONDITIONAL SAEs Act § 14. 

20 Thayer Mercantile Co. v. First Nat. Bank, 98 N. J. L. 29, 907, 119 Atl. 94 
(1922); (1923) 21 Micu. L. Rev. 699; (1923) 23 Cor. L. Rev. 394. 

21 Cf. note 23, infra. But see Davis v. Osgood, 69 N. H. 427, 44 Atl. 432 (1899). 

22 Where the common law of a state gave the conditional vendee in possession 
power to pass title, the power could not be exercised outside the state. Marvin Safe 
Co. v. Norton, 48 N. J. L. 410, 7 Atl. 418 (1886). But see Mergenthaler Linotype 
Co. v. Hull, 239 Fed. 26, 30, 31 (C. C. A. rst, 1916). See note 14, supra. 

23 U.S. Fid. & Guar. Co. v. Northwest Engineering Co., supra note 1; Public 
Parks Amusement Co. v. Embree-McLean Carriage Co., supra note 14; Weinstein 
v. Freyer, supra note 14. Contra: Davis v. Osgood, supra note 21. 

24 Fuller v. Webster, 5 Boyce 538, 95 Atl. 335 (Del. 1915), aff'd, 6 Boyce 297, 
99 Atl. 1069 (Del. 1916). 

1 The difficulties are absent for two reasons. First, the employee has already 
received the full consideration under the contract. This obviates the objection that 
to enjoin him from competing would be to force him to perform the negative part 


Se Se oe es 
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former type ? were universally enforced by equity whenever a violation 
threatened irreparable injury to the employer.* A late tendency, how- 
ever, especially in England, has shown reluctance to enforce these con- 
tracts unless the employee is about to reveal confidential knowledge or 
interfere wrongfully with the employer’s trade connections.* This doc- 
trine practically nullifies the contract; for even in the absence of agree- 
ment, equity will enjoin such action in the exercise of its jurisdiction to 
restrain unfair competition.° 





of his agreement without remuneration. Secondly, equity is not being asked to 
drive him back into the employer’s service. The court need, therefore, have no mis- 
givings about indirectly enforcing a contract for personal service, or contravening 
constitutional guaranties against involuntary servitude. For a discussion of the 
specific performance of negative covenants during employment, see CLarK, Equity 
(1924) §§ 72-81; Pound, Progress of the Law — Equity (1920) 33 Harv. L. Rev. 
420, 437 et seq. 

2 These contracts are frequently the subject of litigation on the question of 
restraint of trade. The tests which determine their validity in that respect are not 
entirely divorced from the considerations which control their enforcement in equity. 
Indeed, there is a tendency to treat the two problems as essentially the same, 
and to regard contracts which ought not to be enforced in equity as being entirely 
void as unreasonable restraints of trade. See infra note 4. As to the general 
question of restraint of trade, see Carpenter, Validity of Contracts Not to Compete 
(1928) 76 U. or Pa. L. Rev. 244; Kates, Contracts AND COMBINATIONS IN RE- 
STRAINT OF TRADE (1918) $$ 1-25; (1928) 28 Cor. L. Rev. 81. 

8 Haynes v. Doman, [1899] 2 Ch. 13; Chandler, Gardner & Williams, Inc. v. 
Reynolds, 250 Mass. 309, 145 N. E. 476 (1924) ; Granger v. Craven, 159 Minn. 296, 
199 N. W. 10 (1924) ; McCall v. Wright, 198 N. Y. 143, 91 N. E. 516 (1910) ; Ward 
Baking Co. v. Tolley, 222 App. Div. 653, 225 N. Y. Supp. 75 (1927); Taylor v. 
Ginsberg, N. Y. L. J., Jan. 9, 1928, at 1685 (Sup. Ct.). Where no irreparable dam- 
age is threatened, the employer’s remedy at law is adequate, and the violation will 
not be enjoined. Simms v. Burnette, 55 Fla. 702, 46 So. 90 (1908) ; Osius v. Hinch- 
man, 150 Mich. 603, 114 N. W. 402 (1908); Menter v. Brock, 147 Minn. 407, 180 
N. W. 553 (1920) ; Sternberg v. O’Brien, 48 N. J. Eq. 370, 22 Atl. 348 (1891) ; Gil- 
bert v. Wilmer, 102 Misc. 388, 168 N. Y. Supp. 1043 (1918). Contra: Roper v. 
Pryor, 102 Neb. 709, 169 N. W. 257 (1918). 

Since the threat of irreparable injury is the basis of equitable relief, the character 
of the employee’s service is comparatively unimportant; a non-unique servant, such 
as an iceman or milkman who has procured the goodwill of the customers along his 
route, may do more injury than an engineer who has had no contact with customers. 
See Ropeways, Ltd. v. Hoyle, 35 T. L. R. 285 (1919). 

4 Mason v. Provident Clothing and Supply Co., [1913] A. C. 724; Morris v. 
Saxelby, [1916] 1 A. C. 688; Atwood v. Lamont, [1920] 3 K. B. 571; Bowler v. 
Lovegrove, [1921] 1 Ch. 642; East Essex Farmers v. Holder, [1926] W. N. 230; 
Northwest Lumber Co. v. Layton, 239 Ill. App. 82 (1925); Kaumagraph Co. v. 
Stampagraph Co., 235 N. Y. 1, 138 N. E. 485 (1923); Clark Paper and Mfg. Co. v. 
Stenacher, 236 N. Y. 312, 140 N. E. 708 (1923). See Hepworth Mfg. Co. v. Ryott, 
[1920] 1 Ch. 1, 12; Farwell, Covenants in Restraint of Trade as Between Employer 
and Employee (1928) 44 L. Q. Rev. 66. 

In the English opinions on this point the problems of specific performance and 
of restraint of trade seem to be completely merged. 

5 People’s Coat & Supply Co. v. Light, 171 App. Div. 671, 157 N. Y. Supp. 15 
(1916), aff'd, 224 N. Y. 727, 121 N. E. 886 (1917) ; Stevens v. Stiles, 29 R. I. 390, 
71 Atl. 802 (1909). It is often said that there is an implied agreement to refrain 
from revealing or interfering in such matters. Merryweather v. Moore, [1892] 
2 Ch. 518. See Golden Cruller Co. v. Manasher, 95 N. J. Eq. 537, 123 Atl. 150 
(1923). Some courts proceed upon the ground of enjoining a breach of trust 
or confidence. Du Pont Powder Co. v. Masland, 244 U.S. 100 (1916) ; Conviser 
v. Brownstone Co., 209 App. Div. 584, 205 N. Y. Supp. 82 (1924). See Schavoir 
v. American Rebonded Leather Co., 104 Conn. 472, 476, 133 Atl. 582, 583 (10926). 
Another view is that equity is protecting the employer’s property right. Boylston 
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Two strong conflicting policies are involved in a determination as to 
whether this tendency is desirable. It is not hard to sympathize with 
the employer when an employee, after having entered the employer’s 
service unknown and inexperienced, acquires skill and reputation there, 
and later enters the employ of a rival to draw away the very patronage 
his former employer had paid and trained him to secure.* Perhaps it 
would be reasonable to permit an express contract to buy off such com- 
petition.’ On the other hand, an employee’s bargaining power is seldom 
equal to that of his employer; * the former, pressed by necessity, may 
agree to restrictions which, although reasonable so far as the usual tests 
of restraint of trade are concerned, tend to place an embargo upon the 
only means he possesses of earning a livelihood. The matter can be com- 
promised by trusting to the discretion of equity in the particular case; ° 
this would avoid the hardship which often results from the application of 
an inflexible doctrine.’° 


Coal Co. v. Rautenbush, 237 Ill. App. 550 (1925). See Nums, Unrair COMPETITION 
(2d ed. 1917) §§ 149-50. 

6 Some confusion exists in the law as to how far, in the absence of an express 
contract, equity will enjoin an employee from soliciting his former customers. Most 
jurisdictions hold that if the employer’s customer list is not secret, or if the cus- 
tomers may readily be ascertained by inspection of a directory or by observation, no 
injunction will lie. Progress Laundry Co. v. Hamilton, 208 Ky. 348, 270 S. W. 834 
(1925) ; Fulton Grand Laundry Co. v. Johnson, 140 Md. 359, 117 Atl. 753 (1922); 
Federal Laundry Co. v. Zimmerman, 218 Mich. 211, 187 N. W. 335 (1922); City 
Ice & Cold Storage Co. v. Kinee, 140 Wash. 381, 249 Pac. 782 (1926). Cf. Levy v. 
Cosmos, 221 App. Div. 533, 224 N. Y. Supp. 486 (1927). Contra: Mackechme 
Bread Co. v. Huber, 60 Cal. App. 539, 213 Pac. 285 (1923). 

If the list is secret, or if the customers are enticed away by fraudulent means, 
an injunction is usually granted. Grand Union Tea Co. v. Dodd, 164 Mich. 50, 128 
N. W. 1090 (1910) ; Conviser v. Brownstone Co.; People’s Coat & Supply Co. v. 
Light, both supra note 5. See Witkop & Holmes Co. v. Boyce, 61 Misc. 126, 112 
N. Y. Supp. 874 (1908) ; Hopxins, UnFair TravE (4th ed. 1924) § 153. 

7 The language of a few of the cases adopting the stricter view intimates that an 
express contract against the employee’s active solicitation of former customers would 
be enforced even if the customer list were not secret. See Morris v. Saxelby, supra 
note 4, at 702, 709; Mason v. Provident Clothing and Supply Co., supra note 4, at 
737-38, 743; Northwest Lumber Co. v. Layton, supra note 4. But this language 
may mean no more than that the employee will be restrained from wrongfully or 
fraudulently enticing away customers. See Bowler v. Lovegrove, supra note 4, 
at 651; Hepworth Mfg. Co. v. Ryott, supra note 4 

8 A distinction based partly upon this fact has often been drawn between a 
contract not to compete, ancillary to the sale of a business, and a promise not to 
compete, ancillary to a contract of employment. See Samuels Store, Inc. v. Abrams, 
94 Conn. 248, 253, 108 Atl. 541, 543 (1919) ; Oppenheimer v. Hirsh, 5 App. Div. 232, 
235, 38 N. Y. Supp. 311, 313 (1896); Atwood v. Lamont, supra note 4, at 590; 
Carpenter, supra note 2, at 268 et seg. The courts are usually liberal in enforcing 
the former, especially in the sale of a professional business. Tarry v. Johnson, 114 
Neb. 496, 208 N. W. 615 (1926) ; O’Neal v. Hines, 145 Ind. 32, 43 N. E. 946 (1896) 
(promise by retiring partner); Texas Ice & Cold Storage Co. v. McGoldrick, 284 
S. W. 615 (Tex. Civ. App. 1926). But this distinction has been criticized and some 
cases have denied its existence. Eureka Laundry Co. v. Long, 146 Wis. 205, 131 
N. W. 412 (1911); Granger v. Craven, supra note 3; City Ice Delivery v. Evans, 
275 S. W. 87 (Tex. Civ. App. 1925). See 3 WILLIsToN, ConTRACTs (1920) § 1643. 

9 This seems substantially to be the rule in New Hampshire. Spaulding v. Mayo, 
81 N. H. 85, 122 Atl. 899 (1923). 

10 In some cases “ the prohibition against disclosing trade secrets is practically 
worthless without a restriction against entering the employ of a rival.” Haynes v. 
Doman, supra note 3, at 23. See Eastman Kodak Co. v. Powers Kodak Co., 189 
App. Div. 556, 561, 179 N. Y. Supp. 325, 330 (1919). 
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Very often the covenant of the employee is invalid as being unduly in 
restraint of trade because it embraces too wide a territory, too long a 
period of time, or too many occupations. Will equity grant a decree 
which enjoins the employee from competing in such territory, or during 
such time, or in such occupations as reasonably might have been incor- 
porated in the agreement? ** It seems to be well settled that if the good 
part is severable from the bad, the good will be enforced and the bad 
disregarded.’* There is some uncertainty as to what is meant by sever- 
able. If the contract contains two distinct covenants, one good and the 
other bad, there is no difficulty.‘* Or, if a single stipulation is in effect 
two covenants, so that a blue pencil mark can be drawn through the 
objectionable portion, the remaining part will generally be specifically 
enforced.1* The troublesome situation arises when the parties them- 
selves have not expressly separated the valid and void parts of their 
agreement. In a recent case *° an employee promised not to compete in 
Massachusetts. Although the territory described was held to be too 
broad, he was enjoined from competing within the city of Boston, a re- 
striction which might have been validly reserved. This decision is 
sensible, for equity should not take as its criterion the accidental circum- 
stance of grammatical severability ; ** instead, it should enforce a reason- 
able part of the employee’s undertaking when to do so will not alter the 
original meaning and effect of the promise but only limit its sphere of 
operation.*’ 





11 Of course the decree must expressly designate the proper limits, 

12 Price v. Green, 16 M. & W. 346 (1847) ; Davies v. Lowen, 64 L. T. R. (N. s.) 
655 (1891) ; Rogers v. Maddocks, [1892] 3 Ch. 346; Nevanas & Co. v. Walker, 
[1914] 1 Ch. 413; Goldsall v. Goldman, [1914] 2 Ch. 603, aff'd, [1915] 1 Ch. 292; 
Oregon Steam Navigation Co. v. Winsor, 20 Wail. 64 (U. S. 1873) ; Dean v. Emerson, 
102 Mass. 480 (1869) ; Monongahela, etc. Co. v. Jutte, 210 Pa. 288, 59 Atl. 1088 
(1904) ; Smith’s Appeal, 113 Pa. 579, 6 Atl. 251 (1886). 

18 Putsman v. Taylor, [1927] 1 K. B. 637, aff'd, [1927] 1 K. B. 741. 

14 For example, where the defendant promises not to solicit any customers 
which the employer may have during the term or afterward, the contract will be 
enforced as to those during the employment. Nichols v. Stretton, 1o Q. B. 346 
(1847). Cf. Baines v. Geary, 35 Ch. Div. 154 (1887) ; Dubowski & Sons v. Gold- 
stein, [1896] 1 Q. B. 478. But cf. More v. Bonnet, 40 Cal. 251 (1870), where the 
defendant promised not to compete in the city and county of San Francisco, or the 
state of California. The court held that the covenant was not severable inasmuch 
as no separate price had been apportioned for each division. 

15 Edgecomb v. Edmonston, 257 Mass. 12, 153 N. E. 99 (1926). See (1926) 40 
Harv. L. REv. 327. 

16 In Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 (1899), 
the defendant promised not to compete within the United States, except Nevada and 
Arizona. The court enforced the promise as to the area of New Jersey, to which 
extent it was reasonable. See also Fleckenstein Bros. v. Fleckenstein, 76 N. J. L. 
613, 71 Atl. 265 (1908). 

In the following cases, severance was refused: Baker v. Hedgecock, 39 Ch. Div. 
520 (1888); Perls v. Saalfield, [1892] 2 Ch. 149; Hooper v. Willis, 93 L. T. R. 
(N. Ss.) 236 (1905); Konski v. Peet, [1915] 1 Ch. 530; Mallinckrodt Chemical 
Works v. Mennich, 83 Mo. App. 6 (1899). 

17 Of course, the employer may be guilty of conduct such as to disentitle him 
from enforcing the agreement. In a recent decision relief was denied because of 
“ unclean hands.” Carpenter v. Southern Properties, Inc., 299 S. W. 440 (Tex. Civ. 
App. 1927). In other cases where this defense has been raised, it has been unsuc- 
cessful. Knapp v. Jarvis Adams Co., 135 Fed. 1008 (C. C. A. 6th, 1905) ; Eastman 
Kodak Co. v. Powers Kodak Co., supra note 10; Sarco Co. v. Gulliver, 3 N. J. Misc. 
641, 129 Atl. 399 (1925), aff'd, 99 N. J. Eq. 432, 139 Atl. 923 (1926). See N. Y. 
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Specific performance of contracts not to compete has been granted 
even against infants when the breach threatened irreparable injury.'® 
The English decisions are based upon the thought that these contracts 
were for the infant’s benefit.’® A different theory has been advanced by 
a New York court.”® Although an infant may disaffirm a contract at will, 
he must restore or offer to restore the consideration received under it. 
Here he cannot surrender the confidential knowledge and influence over 
customers, but an injunction against the breach of his contract will 
achieve substantially the same result. By this reasoning the court, in 
the face of its admission that the contract is voidable, enforces it against 
the imfant’s protest; and this is done, not for the purpose of making him 
surrender the consideration, but to prevent him from using knowledge 
and influence gained incidental to the employment. In this class of 
cases courts seem to have completely ignored the law’s traditional policy 
of shielding an infant from his own improvidence and immaturity. 





LIMITATIONS ON STATE LEGISLATION IMPOSED BY CONSTITUTIONAL 
GUARANTIES AGAINST IMPRISONMENT FOR Dest. — The common law 
practice of imprisonment for debt * has now been abrogated by constitu- 
tional guaranty in thirty-nine states.2 What limitations these consti- 





Supply Co. v. Schachter, 125 Misc. 805, 212 N. Y. Supp. 72 (1925). Cf. Measure 
Bros. v. Measures, [1910] 2 Ch. 248. 

That the employer has an optional remedy in the form of liquidated damages 
stipulated in the contract does not preclude an injunction. American Ice Co. v. 
Lynch, 74 N. J. Eq. 298, 70 Atl. 138 (1908); Reynolds v. Dreyer, 12 Misc. 368, 
33 N. Y. Supp. 649 (1895). Cf. Grant County Board of Control v. Allphin, 152 
Ky. 280, 153 S. W. 417 (1913) ; Minnesota Wheat Growers v. Huggins, 162 Minn. 
471, 203 N. W. 420 (1925). Contra: B. & R. Brewing Co. v. Modzelewski, 269 Ill. 
5390, 109 N. E. 1058 (1915). If the contract fairly construed is a contract giving 
the defendant the alternative of performing or paying, no injunction will lie. Miller 
v. Chicago Portrait Co., 195 S. W. 619 (Tex. Civ. App. 1917). Cf. General Elec. 
Co. v. Westinghouse Co., 144 Fed. 458 (C. C. N. D. N. Y. 1906) ; Dekowski v. 
Stachura, 176 Wis. 154, 185 N. W. 549 (1921). The plaintiff may not have both 
an injunction and liquidated damages. General Accident & Assurance Corp. v. 
Noel, [1902] 1 K. B. 377. But he may have money damages for injury suffered up 
to the time of the injunction. Bradshaw v. Milliken, 173 N. C. 432, 92 S. E. 161 
(1917). 

18 Bromley v. Smith, [1909] 2 K. B. 235; Evans v. Ware, [1892] 3 Ch. 502; 
Little v. Gallus, 4 App. Div. 569, 38 N. Y. Supp. 487 (1806) ; Mutual Milk & Cream 
Co. v. Prigge, 112 App. Div. 652, 908 N. Y. Supp. 458 (1906); Prompt Family 
Laundry, Inc. v. Levy, N. Y. L. J., Feb. 18, 1927, at 2277 (Sup. Ct.). Cf. Cornell 
v. Hawkins, 41 L. J. Ch. 435 (1872). See Leslie v. Fitzpatrick, 3 Q. B. D. 229 
(1878). For an historical account of the liability of infant apprentices for the 
breach of promises not to compete, see (1928) 28 Cor. L. Rev. 81. 

19 It is said that since employers would not employ infants if these contracts 
were not enforced, it is for the infant’s benefit that specific performance be decreed. 
Cf. Leng v. Andrews, [1909] 1 Ch. 763. 

20 Mutual Milk & Cream Co. v. Prigge, supra note 18. 

1 For a description of the early English practice and an account of subsequent 
legislation see 3 Br. Comm. 281, 414 et seqg.; 8 HotpswortH, History or ENGLISH 
Law (1925) 229 et seg.; 2 Pottock aNpD MaiTLaANnp, History oF ENGLIsH LAW 
(2d ed. 1898) 501, 596. Compare the continental history in this regard: HaRDoUIN, 
Essai sur L’ABOLITION DE LA CONTRAINTE PAR Corps (1874); 2 PLANIOL, TRAITE 
ELEMENTAIRE DE Droit Crvm (8th ed. 1921) §§ 175-78; Ford, Imprisonment for 
Debt (1926) 25 Micu. L. Rev. 24. 

2 The usual provision forbids imprisonment for debt except in cases of fraud. 
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tutional provisions place on statutory enactments has become an acute 
problem, in view of the increasing need for social regulation.* It is com- 
mon ritual that although liens and mortgages are incidental to a debt, 
statutes denouncing the disposition of property subject to such interests, 
without the consent of the encumbrancer, are clearly constitutional, for 
what is thereby made a crime is the destruction of another’s legal prop- 
erty interest and not the failure to pay a debt.* Thus “ board beating ” 
statutes, making it criminal to remove baggage surreptitiously from a 
hotel without paying one’s bill ° are constitutional. Nor would the result 
be otherwise if the lien were equitable.® 

May the legislature itself create new property rights in favor of 
creditors and then attach criminal consequences to any disposition of 
the property except in payment of the debt? This problem is presented 
by statutes declaring that a building contractor’s use of funds paid to 
him under the contract for any purpose other than the payment of 
laborers and materialmen constitutes embezzlement.’ The authorities 





Ariz. Const. art. II, § 18; Ark. Const. art. II, § 16; Fra. Const., Decl. of Rights 
§ 16; IpaHo Const. art. I, § 15; Inp. Const. art. I, § 22; Iowa Const. art. I, $19; 
Kan. Const., Bill of Rights § 16; Minn. Const. art. I, §12; Nes. Const. art. I, 
§ 20; N. C. Const. art. I, § 16; On10 Const. art. I, § 15; S. C. Const. art. I, § 24; 
Wyo. Const. art. I, §5. In several states the prohibition is general and without 
exceptions. Ata. Const. art. I, § 20; Ga. Const. art. I, § 1(21) ; Mp. Const. art. III, 
§ 38; Miss. Const. art. III, § 30; N. M. Const. art. II, § 21; Tenn. Const. art. I, 
§ 18; Tex. Const. art. I, §18. Sometimes the constitutions forbid the imprison- 
ment of a debtor who has made an assignment for the benefit of creditors except in 
fraud or tort cases. Coro. Const. art. II, § 12; Itz. Const. art. II, §12; Ky. 
Const., Bill of Rights § 18; Mont. Const. art. ITI, § 12; N. D. Const. art. I, § 15; 
Pa. Const. art. I, § 16; R. I. Const. art. I, § 11; Vr. Const. c. 2, § 32. For varia- 
tions in the remaining state constitutions, see Cat. Const. art. I, §15; Micu. 
Const. art. II, § 20; Mo. Const. art. II, § 16; Nev. Const. art. I, §14; N. J. 
Const. art. I, §17; Oxxa. Const. art. II, § 13; Ore. Constr. art. I, § 19; S. D. 
Const. art. VI, §15; Uran Const. art. I, § 16; Wasu. Const. art. I, § 17; Wrs. 
Const. art. I, § 16. 

3 It is interesting to note that practically all the cases discussing the present 
problem have arisen since 1900. Yor a listing of many types of modern regulation, 
see State v. Moore, 128 S. C. 192, 200, 122 S. E. 672, 675 (1924). On the generzi 
subject, see (1928) 37 YALE L. J. 509. 

4 State v. Dowling, 110 So. 522 (Fla. 1926). This is so even where payment of 
the debt within a specified time will bar prosecution. State v. Bardin, 64 S. C. 206, 
41 S. E. 959 (1902). 

5 Ex parte Milecke, 52 Wash. 312, 100 Pac. 743 (1909) ; State v. Engle, 156 Ind. 
330, 58 N. E. 698 (1900) ; State v. Yardley, 95 Tenn. 546, 32 S. W. 481 (1805). The 
portion of these provisions which denounces getting accommodations with intent 
to defraud is considered later. See note 15, infra. 

6 Suppose there is an enactment that one who secures advances on a written 
representation that he will apply some specific property owned by him in payment 
of advances and fails to do so shall be guilty of a misdemeanor. State v. Torrence, 
127 N. C. 550, 37 S. E. 268 (1900). In some jurisdictions an equitable lien would 
be created under such circumstances. See 3 Pomeroy, Equity JURISPRUDENCE (4th 
ed. 1918) § 1235; 1 Wrttiston, ConTRACTs (1920) § 429. In those jurisdictions the 
statute could be upheld as protecting the lienor’s equity. But by the better view a 
promise to pay out of a particular fund or to apply a particular chattel in payment 
does not create an equitable lien on the fund or chattel. See (1928) 41 Harv. L. 
Rev. 404. The above argument would therefore be inapplicable, and the statute 
would seem unconstitutional unless construed to require a fraudulent intent. 

7 Car. Pen. Cope (Deering, 1923) § 506 (but see note 8, infra); Wasu. Comp. 
Stat. (Remington, 1922) § 2604; Wis. Star. (1927) § 289.02(3). 
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are at variance as to the constitutionality of such enactments. The 
proper solution should vary in different jurisdictions according to the 
nature of the mechanics’ lien law there enforced.® Under the type of 
statute enforced in Pennsylvania, materialmen’s and subcontractors’ 
liens are not terminated by payment from the owner to the contractor; 
under the New York law they are. In a jurisdiction following the Penn- 
sylvania practice, an owner’s interest in the proper application of his 
payment should be sufficient to sustain the constitutionality of the 
statute.'° In other jurisdictions, however, he has no such interest and it 
is doubtful whether the interest of parties remote to the payment itself 
will be deemed sufficient.’ Possibly a property interest may be created 
on the theory that the money is the product of the materialmen’s liens. 
Of course if a debtor gets property from one who has no interest in its 
application, and the property is not the product of a res supplied by the 
creditor, denouncing any disposition of the property, except in payment 
of the debt, would violate the guaranty against imprisonment for debt. 
Although imprisonment for any crime ** is said to be beyond the scope 
of the constitutional guaranties, still the policy ** behind them must not 





8 Such statutes were sustained in State v. Harris, 134 Minn. 35, 158 N. W. 829 
(1916) ; Pauly v. Keebler, 175 Wis. 428, 185 N. W. 554 (1921). Contra: People v. 
Holder, 53 Cal. App. 45, 199 Pac. 832 (1921). Even where subsequent payment 
of the debt to the materialmen will bar prosecution, the statute is consti- 
tutional. State v. Hertzog, 92 S. C. 14, 75 S. E. 374 (1912). See (1922) 31 YALE 
L. J. 439. 

® Mechanics’ lien laws either give a “ direct lien” on the owner’s property, 
following the Pennsylvania system, or a “ derivative lien,” following the New York 
system. 2 Jones, Liens (3d ed. 1914) §§ 1285-87, 1290, 1304. Under the former 
system, the laborers and materialmen acquire their liens as if the contractor were 
the agent of the owner for that purpose; and their direct lien remains until they 
have been paid in full. Langworthy Lumber Co. v. Hunt, 19 N. D. 433, 122 N. W. 
865 (1909) ; Ittner v. Hughes, 133 Mo. 679, 34 S. W. 1110 (1896). Under the latter 
system, they merely become subrogated to the liens of the original contractor, and 
their rights are defeated in proportion as payment is made to him. Avery v. Smith, 
96 Conn. 223, 113 Atl. 313 (1921) ; Kalt Lumber Co. v. Sterner, 121 Misc. 505, 201 
N. Y. Supp. 567 (1923). 

10 State v. Harris; Pauly v. Keebler; State v. Hertzog, all supra note 8. 

11 People v. Holder, supra note 8. 

12 Tt is not unconstitutional to issue body execution in satisfaction of a tort 
judgment. Stidham v. Dubose, 128 S. C. 318, 121 S. E. 791 (1924) ; People ex rel. 
Mark v. Walker, 286 Ill. 541, 122 N. E. 92 (1919). Contra: Bronson v. Syverson, 
88 Wash. 264, 152 Pac. 1039 (19015). See (1916) 4 Cai. L. Rev. 331. And im- 
prisonment for failure to pay a fine or penalty is sanctioned. Williams v. State, 293 
S. W. 757 (Tenn. 1927) ; In re Murphy, 119 Ore. 658, 250 Pac. 834 (1926). Contra: 
Kohler v. State, 24 Ohio App. 272, 156 N. E. 510 (1927). Body attachment may 
issue for collection of taxes. Ex parte Nowak, 184 Cal. 701, 195 Pac. 402 (1921) ; 
State v. Widman, 112 Miss. 1, 72 So. 782 (1916) ; Voelkel v. City of Cincinnati, 112 
Ohio St. 374, 147 N. E. 754 (1925) ; 1 Coorey, Taxation (4th ed. 1924) § 22. It is 
even held that costs in civil tort actions and in criminal actions are not “ debts ” 
within the meaning of the constitutional provision. State v. Montroy, 37 Idaho 
684, 217 Pac. 611 (1923); Toal v. Clapp, 64 Wis. 223, 24 N. W. 876 (1885). Of 
course, the constitutional provision does not necessarily exclude the operation of 
the state’s police power. City of St. Louis v. Van Hoffman, 312 Mo. 600, 280 S. W. 
421 (1926); Ex parte Johnson, 47 Cal. App. 465, 190 Pac. 852 (1920) ; Burnett v. 
Trimmell, 103 Kan. 130, 173 Pac. 6 (1918); State v. Ferry Line Auto Bus Co., 
93 Wash. 614, 161 Pac. 467 (1916). Useful annotations may be found in (1897) 
34 L. R. A. 634; L. R. A. 1915B 645. 

18 The constitutional provisions were primarily intended to prevent a creditor 
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be violated by indirection.‘* It clearly remains constitutional to de- 
nounce fraud in the inception of a contract or debt, since fraud is a 
distinct injury to the state; and apart from the usual statutes making 
it criminal to obtain property by false pretenses, enactments have been 
held valid which make it criminal to obtain accommodation at an 
inn with intent to defraud,’® to receive deposits in a bank knowing of 
its insolvency,’® to enter into a contract for farm labor with intent not to 
perform,’’ and to pass worthless checks fraudulently.** But where no 





from using the machinery of law to imprison his debtor in an action ex contractu; 
but the enactment of them has created a public policy against attaining virtually 
the same result by declaring a simple breach of contract criminal aad imprisoning 
as for acrime. Carr v. State, 106 Ala. 35, 17 So. 350 (1895) ; Meyer v. Berlandi, 39 
Minn. 438, 40 N. W. 513 (1888). Similarly, mere failure to pay a money decree 
cannot be punished as contempt without violating the constitutional guaranty by 
indirection. Leonard v. State, 170 Ark. 41, 278 S. W. 654 (1926); Myers v. Su- 
perior Ct., 46 Cal. App. 206, 189 Pac. 109 (1920); Ex parte Fowler, 310 Mo. 339, 
275 S. W. 529 (1925). But there is a genuine contempt punishable by imprisonment, 
where the party disobeys a court order to pay over funds or assets which the court 
finds he has in his possession and which he is thus able to pay over. Lakewood 
Trust Co. v. Lawshane Co., 138 Atl. 375 (N. J. 1927); State ex rel. Cameron v. 
District Ct., 48 Nev. 198, 228 Pac. 617 (1924); Rudd v. Rudd, 184 Ky. 400, 214 
S. W. 791 (1919). Body attachment may issue to enforce obedience to an order 
decreeing the payment of alimony or the support of bastard children. Clark v. 
Clark, 152 Tenn. 431, 278 S. W. 65 (1925) ; Gross v. Gross, 53 N. D. 480, 206 N. W. 
793 (1925); State v. Morgan, 141 N. C. 726, 53 S. E. 142 (1906). Contra: Francis 
v. Francis, 192 Mo. App. 710, 179 S. W. 975 (1915). The usual explanation is that 
incarceration is imposed for non-observance of a duty public in its nature. 

14 Compare the considerations where a federal tax is declared unconstitutional 
because reaching a forbidden result by indirection. Child Labor Tax case, 259 U.S. 
20 (1922) ; Hill v. Wallace, 259 U. S. 44 (1922). See (1919) 32 Harv. L. Rev. 846; 
(1928) 41 ibid. 533. 

15 Ex parte Milecke, supra note 5; State v. Sibley, 152 La. 825, 94 So. 410 
(1922); State v. Barbee, 187 N. C. 703, 122 S. E. 753 (1924); State v. Smith, 141 
Ga. 482, 81 S. E. 220 (1914); Clark v. State, 171 Ind. 104, 84 N. E. 984 (1908) ; 
Ex parte King, 102 Ala. 182, 15 So. 524 (1894). 

16 State v. Willis, 130 Tenn. 403, 170 S. W. 1030 (1914); Robertson v. People, 
20 Colo. 279, 38 Pac. 326 (1894) ; Baker v. State, 54 Wis. 368, 12 N. W. 12 (1882). 
Contra: Carr v. State, 106 Ala. 35, 17 So. 350 (1895). 

17 Lamar v. State, 120 Ga. 312, 47 S. E. 958 (1904); Banks v. State, 124 Ga, 
15, 52 S. E. 74 (1905) ; State v. Vann, 150 Ala. 66, 43 So. 357 (1907). These cases 
also sustain the provision whereby failure to perform the contract and refusal to 
return the benefits received under it, without just cause, are made prima facie evi- 
dence of an original intent to defraud. Such a provision was later held to make the 
statutes involved bad under the Thirteenth Amendment, and would seem to make 
them also obnoxious to the guaranty against imprisonment for debt. Cf. Bailey v. 
Alabama, 219 U. S. 219 (1911) ; State v. Griffin, 154 N. C. 611, 70S. E. 292 (1911). 
But the general problem as to when a statute, constitutional because it requires 
fraud, becomes unconstitutional by making certain facts prima facie evidence of 
fraud, is too large for present discussion. See 2 WiGMORE, EvipeNcE (2d ed. 1923) 
§ 1356; (1928) 51 A. L. R. 1130. 

18 Coughlan v. State, 114 So. 280 (Ala. 1927) ; State v. Pilling, 53 Wash. 464, 
102 Pac. 230 (1909) ; State v. Meeks, 247 Pac. 1099 (Ariz. 1926); Hollis v. State, 
152 Ga. 182, 108 S. E. 783 (1921). It is even constitutional to denounce issuing a 
check or draft with knowledge that there are insufficient funds in the bank to meet 
it, irrespective of fraudulent intention. State v. Yarboro, 140 S. E. 216 (N. C. 
1927). The decision is sound, for what the statute condemns is an act dangerous to 
the commercial interest in the free use of negotiable instruments. Not only is there 
no imprisonment for debt, but subsequent payment of the check or draft is not 
made a bar to prosecution. See State v. Moore, 128 S. C. 192, 122 S. E. 672 (1924). 
Indeed, a similar statute with a provision that subsequent payment should be a bar 
has been held constitutional. State v. Avery, 111 Kan. 588, 207 Pac. 838 (1922). 
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fraud exists in the inception of the contract or debt, what degree of 
regulation of the payment of the debt or performance of the contract is 
permissible? Although the courts have not attempted to draw many 
distinctions, the following elements seem important: the debtor’s ability 
to pay, the intent with which he refuses payment, and the extent of the 
public interest in the regulation. It may be predicated that the guaranty 
against imprisonment for debt does not forbid imprisonment of a debtor, 
who (1) having the ability to pay, (2) refused to do so with wrongful 
intent, (3) in a situation where, because of his having economic advan- 
tages clearly superior to the creditor’s, or for any other reason, the 
public interest in the regulation is great.‘® On the other hand, statutes 
covering situations in which all three of these conditions may be absent, 
cannot be supported under the constitutional guaranties. Enactments 
in general terms, making it a misdemeanor not to cash one’s check when 
presented within thirty days of its issuance,”° to refuse to pay taxi fare,** 
to disobey a statutory provision for the time of payment of wages,”* or 
to fail to reimburse a hotel inspector with his inspection fee ** have, 
therefore, rightly been held unconstitutional. It must remain a question 
of the inclination of individual courts whether statutes properly classed 
between the two extremes will be sustained.** In the only decision on 
the point it was held constitutional to imprison any debtor who, though 
able to pay and having no bona fide defense, refused to do so.” 





But see Neidlinger v. State, 17 Ga. App. 811, 88 S. E. 687 (1916). It is arguable 
that such a provision shows on the face of the statute that its essential purpose is 
merely to compel payment of the instrument, and the argument is still clearer where, 
as in the Neidlinger case, a necessary element of the crime is the receipt of present 
consideration for the instrument. See (1926) 5 N. C. L. Rev. 75. There is a dictum 
sustaining a statute making it criminal to issue a check with insufficient funds in the 
bank, irrespective of knowledge, authorizing subsequent payment as a bar to 
prosecution, constituting the receipt of present consideration an element of the 
crime, and providing that non-payment should be prima facie evidence of insuffi- 
ciency of funds at the time of issuance. See McQuagge v. State, 80 Fla. 768, 87 So. 
60 (1920). This seems clearly wrong. 

19 Ex parte Oswald, 76 Cal. App. 347, 244 Pac. 940 (1926). 

20 State v. Paint Rock Coal & Coke Co., 92 Tenn. 81, 20 S. W. 499 (1892). 

21 Kansas City v. Pengilley, 269 Mo. 59, 189 S. W. 380 (1916) ; Melconian v. 
City of Grand Rapids, 218 Mich. 397, 188 N. W. 521 (1922). Contra: Bray v. 
State, 140 Ala. 172, 37 So. 250 (1904). See (1917) 30 Harv. L. Rev. 304. 

22 In re Arthur Crane, 26 Cal. App. 22, 145 Pac. 733 (1914) ; State v. Prudential 
Coal Co., 130 Tenn. 275, 170 S. W. 56 (1914). See (1914) 3 Catir. L. REv. 137. 

23 State v. McFarland, 60 Wash. 98, 110 Pac. 792 (1910) ; Hubbell v. Higgins, 
148 Iowa 36, 126 N. W. 914 (1910). 

24 As to this entire subject, a helpful comparison can be made with the cases 
holding southern statutes passed to regulate contracts for agricultural labor, to be in 
violation of the Thirteenth Amendment. Bailey v. Alabama, supra note 17; Ex 
parte Drayton, 153 Fed. 986 (D. S. C. 1907) ; Peonage Cases, 123 Fed. 671 (M. D. 
Ala. 1903) ; (1911) 24 Harv. L. Rev. 391. These statutes were also said to violate 
the guaranty against imprisonment for debt. Ex parte Hollman, 79 S. C. 9, 60 
S. E. 19 (1908); State v. Williams, 150 N. C. 802, 63 S. E. 949 (1909); Peonage 
Cases, supra; Minton v. Early, 183 N. C. 199, 111 S. E. 347 (1922). But this latter 
point is doubtful. (1903) 17 Harv. L. Rev. 121. 

25 Ex parte Clark, 20 N. J. L. 648 (1846). Perhaps the court went too far in 
this case. But would it not be constitutional to enact that anyone who, though 
financially able, has refused to pay a given number of separate debts with wrongful 
intent should be guilty of a misdemeanor? The habitually recalcitrant debtor is a 
nuisance in business circles. 
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ApMIRALTY — Jones Act — VENUE IN STATE Courts. — The relator was 
injured on navigable waters in the state of Oregon while employed as a pilot 
by a Delaware steamship company whose principal office was in New York. 
He brought an action against the company in the circuit court of Oregon for 
the county in which the company maintained a branch office, seeking to re- 
cover under the Jones Act, § 33 of which provides that “.. . jurisdiction in 
such actions shall be under the court of the district in which the defendant 
employer resides or in which his principal office is located.” 41 STAT. 1007 
(1920), 46 U. S. C. A. (1928) § 688. The company appeared specially and 
moved to quash the service of summons on the ground that the venue was 
improperly laid. The defendant judge granted the motion, whereupon the re- 
lator instituted a proceeding in mandamus to require the defendant to pro- 
ceed with the trial of the original action. Held, that the defendant erred in 
refusing to entertain jurisdiction of the action. Writ granted. State ex rel. 
Sullivan v. Tazwell, 262 Pac. 220 (Ore. 1927). 

The state courts have jurisdiction concurrent with that of the federal 
courts over actions brought under § 33 —a jurisdiction made more effective 
by recent decisions holding that the prohibition against removal to the federal 
courts contained in the Federal Employers’ Liability Act is incorporated by 
reference. Beer v. Clyde S. S. Co., 300 Fed. 561 (S. D. N. Y. 1923); Martin 
v. U. S. Shipping Board, 1 F.(2d) 603 (S. D. N. Y. 1924); Cook v. Alaska 
S. S. Co., 8 F.(2d) 207 (W. D. Wash. 1924). Contra: Wentzler v. Robin Line 
S.S. Co., 277 Fed. 812 (W. D. Wash. 1921); Malia v. Southern Pac. Co., 293 
Fed. 902 (E. D. N. Y. 1923); Petterson v. Hobbs, Wall & Co., 300 Fed. 811 
(N. D. Cal. 1923). Cf. Mannion v. U. S. Shipping Board, 9 F.(2d) 894 
(C. C. A. 2d, 1925). As to venue in the state courts § 33 is not explicit, and 
the New York courts are now committed to the view of the instant case that 
the requirements as to venue are applicable only to actions in the federal 
courts. Rodrigues v. Transmarine Corp., 216 App. Div. 337, 215 N. Y. Supp. 
123 (1926). See Patrone v. M. P. Howlett, Inc., 237 N. Y. 394, 397, 143 
N. E. 232, 233, 234 (1924). But in several removed cases, venue was held 
improperly laid if not in a court sitting within the federal judicial district 
in which the defendant had its principal office. Martis v. Luckenbach S. S. 
Co., 295 Fed. 569 (E. D. N. Y. 1923); Wienbroer v. U. S. Shipping Board, 
299 Fed. 972 (E. D. N. Y. 1924). See Tammis v. Panama R. R., 202 App. 
Div. 226, 230, 195 N. Y. Supp. 587, 590 (1922). And it has been suggested 
that the determination of venue should be by counties. See Wienbroer v. 
U.S. Shipping Board, supra, at 973. The view taken in the instant case makes 
relief more easily obtainable for the seaman, while the contrary federal de- 
cisions are based on the supposed intent of Congress to protect the employer 
from having to defend in a distant jurisdiction. That this intent was not 
present may perhaps be inferred from the fact that such protection was not 
given to employers under the Federal Employers’ Liability Act. Cf. 36 Srar. 
291 (1910), 45 U. S.C. A. (1928) § 56, Walton v. Pryor, 276 Ill. 563, 115 
N. E. 2 (1926). 


ADMIRALTY — JURISDICTION — ConTRACT TO Pay MARITIME AND Non- 
MaritIMeE LIABILITIES OF THE PRoMISEE. — To secure a ship’s general average 
contribution, the dwner procured a bond from the X bank in favor of the libel- 
lant, who had settled the claims of the cargo. The Y bank later took over the 
assets of the X bank and assumed all its liabilities. A monition was issued 
against both X and Y. The Z bank, which was indebted to Y, was made 
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garnishee and it was directed to satisfy the liability of the Y bank out of Y’s 
credit. The Z bank moved to vacate the order on the ground that the ad- 
miralty court had no jurisdiction over the claim against Y. From a denial 
of this motion the garnishee appealed. Held, that the contract between X 
and Y was divisible, and that admiralty had jurisdiction to enforce the mari- 
time part. Decree affirmed. Compagnie Francaise v. Bonnasse, 19 F.(2d) 
777 (C. C. A. 2d, 1927). 

A suit on an average bond is within admiralty jurisdiction. Bark San 
Fernando v. Jackson & Manson, 12 Fed. 341 (C. C. E. D. La. 1882). In the 
principal case, however, the obligation on the bond was not in issue but only 
the separate promise to pay it. It has been held that a suit may not be main- 
tained in admiralty against sureties on a bond securing the principal’s per- 
formance of a charter party. Eadie v. North Pac. S. S. Co., 217 Fed. 662 
(N. D. Cal. 1914); Pacific Surety Co. v. Leatham & Smith, 151 Fed. 440 
(C. C. A. 7th, 1907). Contra: Haller v. Fox, 51 Fed. 298 (D. Wash. 1892). 
But there the defendant bondsmen could not perform the maritime services 
called for by the charter party, whereas in the principal case the obligation 
was to pay the general average contribution and not merely to indemnify. 
Hence, the court may have been justified in holding that part of the promise 
maritime. But cf. Fox v. Patton, 22 Fed. 746 (S. D. N. Y. 1884). And if 
the contract were divisible, a suit might be maintained in admiralty for a 
breach of the maritime part. See The Richard Winslow, 71 Fed. 426 (C. C. A. 
7th, 1896). Ifa person for whose benefit a contract is made acquires a direct 
right thereon, it would seem clear that the contract is divisible, creating sepa- 
rate and independent obligations in favor of the different creditors. See 1 
Wriuiston, Contracts (1920) § 381. But on the derivative right or asset 
theory, difficulties arise. See 1 Wittiston, Contracts §§ 362, 364. For it 
may bethat at the time the maritime creditor sues, the promisor has broken 
his promise to pay other creditors. Has the promisee then only one cause of 
action in which the non-maritime predominates? See 3 WiLLIsTon, Con- 
TRACTS § 1292. This problem was not presented in the principal case, where 
there was no evidence that there were other breaches. Nevertheless, on the 
derivative right theory, the relief is purely equitable, and there may be a ques- 
tion whether an admiralty court should entertain such a suit. See 1 BENE- 
pict, ADMIRALTY (sth ed. 1925) § 70; (1927) 40 Harv. L. Rev. 1148. 


AceNcy — RATIFICATION — APPLICATION OF DocTRINE oF RELATION BACK 
Arter STATUTE oF Lruirations Has Run.— The plaintiff’s husband was 
killed in an industrial accident. The Utah workmen’s compensation act pro- 
vides that “all claims for compensation must be filed with the commission 
within one year from the death of the deceased.” Utan Laws (1917) § 3140. 
Within that period, a claim was filed on behalf of the plaintiff by one who had 
no authority from her to do so. Nearly three years afterward, the plaintiff 
ratified this act, and sued for compensation. Judgment was given for the de- 
fendant, and the plaintiff appealed. Held, that the ratification given by the 
plaintiff after the statute had run did not relate back so as to validate the 
unauthorized act of the agent done before the end of the statutory period. 
Judgment affirmed. Taslich v. Industrial Comm., 262 Pac. 281 (Utah 1927). 

The decision may be justified under the recognized rule that the doctrine of 
ratification will not be applied when to do so would destroy a defense acquired 
by the third party previous to the attempted ratification. 1 MeEcHEM, AGENCY 
(2d ed. 1914) $487. Cf. Brahn v. Jersey City Forge Co., 38 N. J. L. 74 
(1875). Indeed, it has been suggested that this principle would be applicable, 
even though the Statute of Limitations had not run. AcGENcy RESTATEMENT 
No. 1 (Am. L. Inst. 1926) § 150(b). Contra: Stearns v. Klug, 21 Vict. L. R. 
164 (1895). Although the validity of such an extension of the rule may be 
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questioned, there are other arguments to support the principal case. The 
court brings it within the requirement that, at the time of ratification, the 
principal must have the power to do the act ratified.. Marsh v. Fulton County, 
10 Wall. 676 (U. S. 1870); McCracken v. City of San Francisco, 16 Cal. 591 
(1860). Moreover, an analogy may be drawn to the situation in which the 
parties themselves have agreed that one can subject the other to an obligation 
only by notifying him within a certain time. There it is clear that a ratifica- 
tion after the expiration of that time will have no effect. Dibbins v. Dibbins, 
[1896] 2 Ch. 348; 1 Mecuem, Acency §§ 528 et seg.; AGENCY RESTATEMENT 
No. 1 (Am. L. Inst. 1926) § 115. And where the period has been fixed by 
statute, the legislative intent thus manifested to settle such claims quickly 
should not be nullified by the application of the fiction of relation back. 
Rohde v. Industrial Comm., 108 Ore. 426, 217 Pac. 627 (1923). 


BANKRUPTCY — PROCEDURE AND PRACTICE — ALLOWANCE OF A CLAIM AS 
ADMISSIBLE IN EVIDENCE AGAINST THE SURETY OF THE BANKRUPT. — The 
plaintiff filed a claim against the estate of a company which had gone into 
voluntary bankruptcy, and the claim was allowed without any active participa- 
tion by the bankrupt in the proceedings. The plaintiff then sued the surety of 
the bankrupt, and sought to introduce in evidence the allowance of the claim 
in bankruptcy. Held, that the allowance of the claim was not admissible in 
evidence against the surety, since it was not a judgment against the bankrupt 
personally but against the fund held by the bankruptcy court for distribution. 
Motion for summary judgment for the plaintiff denied. Massee & Felton 
Lumber Co. v. Benenson, 23 F.(2d) 107 (S. D. N. Y. 1927). 

The principal case illustrates another situation where the courts regard a 
claim filed against the bankrupt estate as a petition to share in the funds, 
rather than as a claim against the bankrupt personally. The result of this view 
is that only those persons — creditors, bankrupt, or trustee — who actively 
take part in the proceedings are bound thereby. Thus against creditors who 
have put in claims, the determination of the facts in issue is conclusive in a 
later suit against the bankrupt or one claiming under him. Myers v. Inter- 
national Trust Co., 263 U. S. 64 (1923); De Watteville v. Sims, 44 Okla. 708, 
146 Pac. 224 (1915). Cf. Lesser v. Gray, 236 U.S. 70 (1915). But a creditor 
who might have taken part, but did not, is not concluded. Gratiot State 
Bank v. Johnson, 249 U. S. 246 (1919). Similarly, where a claim is allowed 
in spite of opposition by the bankrupt and a discharge is not given, the allow- 
ance is conclusive against the bankrupt in a later suit by the creditor. Elmore, 
Quillian & Co. v. Henderson-Mizzell Mercantile Co., 179 Ala. 548, 60 So. 820 
(1913). Cf. Carr v. Barnes, 138 Mo. App. 264, 120 S. W. 705 (1909). But 
even though the determination of the issues in the bankruptcy proceeding is 
binding on persons taking part therein, the adjudication does not amount to a 
personal judgment against them. Metz v. Knobel, 21 F.(2d) 317 (C. C. A. 
2d, 1927). Nor is the allowance of a claim a personal judgment against the 
bankrupt on which the creditor may sue. Maryman v. S. G. Dreyfus Co., 
117 Ark. 17, 174 S. W. 549 (1915). Therefore, even under the rule of the 
federal courts that a judgment against the principal is prima facie evidence 
against the surety, the allowance of the claim against the bankrupt estate 
should not be admitted in evidence against the surety. Cf. Ballantine v. Fenn, 
84 Vt. 117, 78 Atl. 713 (1911). 


BiLts AND Notes — ConDITIONAL DELIVERY — DEFENSE AGAINST ANOMA- 
Lous INDoRSER WHo Has Pam Hover 1n Due Course.— One M gave a 
negotiable note to the P corporation. J, president of the corporation, indorsed 
for the accommodation of P; and thereafter the H bank discounted the note. 
At maturity, M failed to pay, and J took up the instrument. J sued M, who 
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alleged that the note was delivered to P on condition that P would not em- 
ploy one X, that the condition was broken, and that J had notice thereof. / 
moved for summary judgment. Held, that the defense is insufficient as a 
matter of law, since 7 derived title through a holder in due course. Motion 
granted. Brown v. Warwick, reported in N. Y. L. J., Jan. 17, 1928, at 1835 
(City Ct.). 

An indorser for the accommodation of the payee who has taken up the in- 
strument from a holder in due course, by the better view, can recover from 
the maker. Lill v. Gleason, 92 Kan. 754, 142 Pac. 287 (1914); (1914) 28 
Harv. L. Rev. 102. See Chafee, Reacquisition of a Negotiable Instrument 
(1921) 21 Cot. L. REv. 538, 548; BRANNAN, NEGOTIABLE INSTRUMENTS LAW 
(Chafee’s ed. 1926) 768. Contra: Quimby v. Varnum, 190 Mass. 211, 76 
N. E. 671 (1906). Sec. 58 of the Negotiable Instruments Law also protects 
one who derives title through a holder in due course unless he is “a party to 
... fraud . . . affecting the instrument.” New York has construed these 
words as meaning only fraud at the inception of the instrument, and hence 
applicable only to a defrauding payee, a view which has been criticized. 
Horan v. Mason, 141 App. Div. 89, 125 N. Y. Supp. 668 (1910). See Bran- 
NAN, Op. cit. supra, at 512; Brannan, Some Necessary Amendments to the 
Negotiable Instruments Law (1913) 26 Harv. L. REv. 493, 503. Generally 
a reacquirer who was a party to the original fraud is denied recovery. Pierce 
v. Carlton, 184 N. C. 175, 114 S. E. 13 (1922). The same is true of a reac- 
quirer who only had notice of the fraud. Bank of Meno v. Coulter, 94 Okla. 
213, 221 Pac. 495 (1923); (1924) 37 Harv. L. Rev. 907. Apart from the 
New York rule, the result of the instant case is to be supported if the de- 
fense is that effective rights on the instrument arose immediately, subject 
to defeasance by breach of a condition subsequent, since evidence of such an 
agreement is inadmissible. Continental Trust Co. v. Witt, 139 Va. 458, 124 
S. E. 265 (1924); Jamestown Business College v. Allen, 172 N. Y. 291, 64 
N. E. 952 (1902); 5 WicMorE, EveNceE (2d ed. 1923) § 2444. But if rights 
were not intended to vest until the happening of the condition, the condition 
may be shown. First Nat. Bank v. Wallace, 50 N. D. 330, 196 N. W. 303 
(1923). Negotiation by the payee pending the happening of the condition 
would then constitute a fraud upon the maker. Home State Bank v. Martin, 
196 Iowa 1092, 195 N. W. 977 (1923). This is true even if the condition is 
negative, as in the principal case, and hence cannot be fully performed until 
the maturity of the note. Since the accommodation indorsement facilitates 
the wrongful negotiation, it should, when made with knowledge of the condi- 
tion, make the indorser a party to the fraud within the purview of § 58. 


Conriict or Laws — JurRIsDICTION oF Courts: Divorce — Foreicn De- 
CREE OF Divorce BASED ON CONSTRUCTIVE SERVICE AFTER SEPARATION AGREE- 
MENT PERMITTING SEPARATE Domictts. — Shortly after a marriage in New 
York the parties entered into a separation agreement, the terms of which per- 
mitted them to acquire separate domicils. The wife then went to Ohio and 
acquired a domicil. More than a year later she instituted in Ohio proceedings 
for divorce. The husband remained in New York. Service on him by pub- 
lication and mailing a copy of the summons and petition was disregarded. 
The Ohio court entered judgment by default for a decree of divorce. The 
wife then married again and returned to New York. The husband brought 
an action in New York for absolute divorce on the ground of adultery. The 
wife pleaded the Ohio judgment. Held, that the Ohio court did not have 
jurisdiction to grant the divorce. Decree for the plaintiff. Weir v. Weir, 
131 Misc. 13, 226 N. Y. Supp. 115 (1927). 

The decision accords with the doctrine prevalent in New York and a minor- 
ity of states in this country that a divorce given at the domicil of the plaintiff 
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with only constructive service on the defendant will not be recognized. 
People v. Baker, 76 N. Y. 78 (1879); Lister v. Lister, 86 N. J. Eq. 30, 97 
Atl. 170 (1915). See Dean v. Dean, 241 N. Y. 240, 149 N. E. 844 (1925). 
But the great majority of states ordinarily enforce such decrees. Ditson v. 
Ditson, 4 R. 1. 87 (1856); Miller v. Miller, 89 Kan. 151, 130 Pac. 681 (1913). 
See 2 BisHop, MarriaGE, DivoRcE AND SEPARATION (1891) §§ 131 e¢ seq. 
This is often explained on grounds of comity. Howard v. Strode, 242 Mo. 
210, 146 S. W. 792 (1912); Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 
Atl. 684 (1914). The real problem, however, is one of jurisdiction. If the 
foreign court had jurisdiction its decree must be given full faith and credit 
under the Constitution. Atherton v. Atherton, 181 U.S. 155 (1901). If it 
did not acquire jurisdiction its decree can have no validity whatsoever. 
Wagoner v. Wagoner, 287 Mo. 567, 229 S. W. 1064 (1921); Duncan v. Dun- 
can, 265 Pa. 464, 109 Atl. 220 (1920). Cf. Bruguiere v. Bruguiere, 172 Cal. 
199, 155 Pac. 988 (1916). The Supreme Court has expressly left open the 
question whether a court can obtain jurisdiction for divorce at the domicil 
of one of the parties with constructive service on the other following a sepa- 
ration agreement. Haddock v. Haddock, 201 U. S. 562, 572 (1906). But 
jurisdiction may be based on a submission by the absent party of his interest 
in the marriage to the court of the domicil of the other party. Fosdick v. 
Fosdick, 15 R. I. 130 (1885). Cf. Peaslee, Ex Parte Divorce (1915) 28 
Harv. L. Rev. 457. But it is urged that such a submission should be found 
only where there has been actual consent to the establishment of a separate 
domicil, as in the principal case, or such fault on the part of the absent party 
as justifies the plaintiff in acquiring a separate domicil. See CoNFLict oF 
Laws RESTATEMENT No. 1 (Am. L. Inst. 1926) § 118; Beale, Haddock Re- 
visited (1926) 39 Harv. L. Rev. 417. See also McClintock, Fault as an Ele- 
ment of Divorce Jurisdiction (1928) 37 YALE L. J. 564. The decision in the 
principal case must be criticized, not alone for its disagreement with the more 
generally accepted doctrines of the conflict of laws, but also for its failure to 
give full faith and credit to a valid judgment of a sister state. 


ConrFiict or Laws — Property RicHts — Law GovERNING THE DESCENT 
oF VENDOR’s INTEREST IN A CONTRACT FOR THE SALE OF LAND. — The de- 
cedent died domiciled in the state of Washington. Prior to his death he had 
contracted to sell land in Ontario owned by him. Under the law of Ontario 
the widow was entitled to a third of the proceeds, while under the law of 
Washington she was entitled to a half. The administrator secured specific 
performance of the contract, and applied to the court in Ontario for instruc- 
tions as to how the proceeds should be distributed. Held, that the interest 
of the decedent at his death was an immovable, so that the Ontario law ap- 
plied. Jn re Burke, [1928] 1 D. L. R. 318. 

The English courts hold that the succession to movables is governed by’the 
rule of the domicil, the succession to immovables by the rule of the situs. 
The distinction betweer realty and personalty is important only to deter- 
mine whether the property goes to the heir or the next of kin under the Eng- 
lish statute of distributions. Thus a leasehold passes to the one who is next 
of kin under the English statute. Duncan v. Lawson, 41 Ch. D. 394 (1889). 
Contra: Craig v. Craig, 140 Md. 322, 117 Atl. 756 (1922). The same has 
been held true of a right to the proceeds from land held by trustees to con- 
vert. In re Berchtold, [1923] 1 Ch. 192. But cf. Planson v. Scott, 158 N. E. 
588 (Ohio 1927). Though under the doctrine of equitable conversion such 
an interest passes as personalty, it has been said that the fiction of conversion 
could not obscure the fact that the real interest of the intestate was in an 
immovable. See Jn re Berchtold, supra, at 206. Yet even under the English 
view the logic of treating the vendor’s interest in a land contract as an im- 
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movable, as was done in the instant case, is not irresistible. Regardless of 
the fictitious quality of equitable conversion, the principal property passing 
at the vendor’s death was the vendee’s promise to pay, secured, it is true, by 
the land. Cf. Standard Trust Co. v. Treasurer of Manitoba, 23 D. L. R. 811 
(1915). The view of the principal case would seem to involve treating mort- 
gage notes also as immovables. See Sneed v. Ewing, 5 J. J. Marsh. 459, 480 
(Ky. 1831). But see Fuller v. Tax Comm., 128 S. C. 14, 24, 121 S. E. 478, 
482 (1924). In any case, the American courts seem inclined to pass all per- 
sonalty, though of immovable quality, by the law of the domicil, thus avoid- 
ing the inconvenience of having more than one scheme of distribution. Craig 
v. Craig; Planson v. Scott, both supra. But cf. Sneed v. Ewing, supra. 


CoNSTITUTIONAL Law — DvE Process oF LAw: LiIBerty To CONTRACT. — 
A state statute made it a crime to compel an employee by intimidation or 
threats to discharge, to board at a particular hotel or purchase at a particu- 
lar store. Ore. Laws (Olson, 1920) § 2177. A local merchant brought suit 
against a corporation alleging damage to him because of violation of the 
statute by the defendant. Held, that the plaintiff could not complain of a 
violation of the statute since it was not passed for his benefit, and that the 
statute was unconstitutional under the Fourteenth Amendment. Demurrer 
to the complaint sustained. Owen v. Westwood Lumber Co., 22 F.(2d) 992 
(D. Ore. 1927). 

The court found the case indistinguishable from two decisions by the Su- 
preme Court. Adair v. United States, 208 U. S. 161 (1908); Coppage v. 
Kansas, 236 U.S. 1 (1915). But it is clear that any restriction on the liberty 
of employer and employee to contract is not zpso facto void. Bunting v. 
Oregon, 243 U.S. 426 (1917); Chicago, B. & Q. R. R. v. McGuire, 219 U. S. 
549 (1911). Statutes designed to secure to the employee the fair value of his 
services have generally been upheld. McLean v. Arkansas, 211 U. S. 539 
(1909); Erie Ry. v. Williams, 233 U. S. 685 (1914). Cf. Prudential Ins. 
Co. v. Cheek, 259 U. S. 530 (1922). Thus, a statute requiring employers to 
redeem store checks in money instead of in commodities has been held valid. 
Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901). It would seem to fol- 
low that an employer could be prevented from forcing his workers to buy 
at a particular store. Nor is the interest of the employees the sole considera- 
tion. Whatever may have been the soundness of the Adair and Coppage 
cases, the attitude of the Supreme Court must be laid in large part to the 
feeling that the legislation was designed to strengthen labor unions at the 
expense of the employer. Here the practice of large corporations may well 
result in annihilation of the business of local merchants. Courts have been 
willing to uphold legislation of doubtful validity when designed to protect 
competition. Central Leather Co. v. South Dakota, 226 U.S. 157 (1912); 
Grenada Lumber Co. v. Mississippi, 217 U. S. 433 (1910); Commonwealth 
v. Strauss, 191 Mass. 545, 78 N. E. 136 (1906). And yet this interest of the 
merchants, although it may be invoked to support the validity of the statute, 
would seem too indirect to allow the plaintiff a right of action, for the 
primary purpose of the statute, as expressed in the preamble, was to protect 
employees. See Ore. Laws 1907, c. 192. 


CrrmiInaL Law — Parties To OrFENSES — AcCcEssoRY BEFORE THE FACT 
AS A SUBSTANTIVE CRIME. — The accused was indicted as an accessory before 
the fact to a murder. The statute in the jurisdiction provided that such an 
accessory “ shall be deemed in law a principal . . . and may be indicted. ar- 
raigned, tried and punished although the principal may not have been arrested, 
or may have been pardoned or otherwise discharged.” Ark. Dic. Strat. 
(Crawford & Moses, 1921) § 2314. The principals had been indicted and, as 
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it appeared, were ready for trial and the state prepared to prosecute them. 
The accused moved to compel the state to try the principals before forcing 
her to trial. The court overruled the motion and the accused was tried and 
convicted. The defendant appealed. Held, that the court abused its discre- 
tion in trying the accessory before the principals. Judgment reversed and case 
remanded. Feaster v. State, 299 S. W. 737 (Ark. 1927). 

The principal case illustrates the more common type of statute removing 
common law hindrances to the punishment of accessories. Cf. Karakutza v. 
State, 163 Wis. 293, 156 N. W. 965 (1916). Early decisions under such 
statutes, in which a properly convicted accessory was released when, within the 
same term of court, his principal was subsequently acquitted, exemplify the 
reluctance of judges to interpret legislative enactments as changing the com- 
mon law doctrine. McCarty v. State, 44 Ind. 214 (1873); Bowen v. State, 
25 Fla. 645, 6 So. 459 (1889); Maybush v. Commonwealth, 29 Gratt. 857 
(Va. 1878). See Pound, Common Law and Legislation (1908) 21 Harv. L. 
Rev. 383. The same attitude is revealed in the principal case, which appears 
to bring back the old artificial connection between principal and accessory in 
a new and curious disguise. Recent decisions, however, have adopted a 
more liberal construction of these statutes in holding the accessory’s punish- 
ment entirely independent of the disposition of the principal’s case. People 
v. Beintner, 36 N. Y. Cr. 336, 168 N. Y. Supp. 945 (1918); State v. Nikolich, 
137 Wash. 62, 241 Pac. 664 (1925); Cummings v. Commonwealth, 2098 
S. W. 943 (Ky. 1927). Cf. State v. Burns, 82 Conn. 213, 72 Atl. 1083 
(1909). But cf. Pierce v. State, 130 Tenn. 24, 168 S. W. 851 (1914). A 
more complete abrogation of the common law concept is prabably facilitated 
by the other type of statute authorizing the accessory’s arraignment for a 
substantive felony. This is illustrated by cases denying the accessory a right 
to complain that his cause was tried before that of his alleged principal. State 


v. Reid, 178 N. C. 745, 101 S. E. 104 (1919). But cf. State v. Ricker, 29 
Me. 84 (1848); Ex parte Bowen, 25 Fla. 214, 6 So. 65 (1889). 


CrrMINnAL Law — TrraL—CoMMUNICATION BY CourT TO JurY—IN- 
QuIRY AS TO Division. — About twenty-four hours after the jury had retired, 
the court recalled the jurors of its own motion and asked them whether they 
were evenly divided. The answer was in the affirmative, and the jury then 
retired for further deliberation. After a verdict of guilty, judgment was 
entered; and the defendant appealed. Held, that the inquiry constituted re- 
versible error. Judgment reversed. Jordan v. United States, 22 F.(2d) 966 
(C. C. A. oth, 1927). 

Inquiry as to division is regarded as improper on the ground that it serves 
no purpose otherwise unattainable, and that it tends to coerce a verdict. 
Brasfield v. United States, 272 U. S. 448 (1926); Eady v. State, 168 Ark. 731, 
271 S. W. 338 (1925). This criticism is more apparent where the court puts 
the question after recall of the jury than where the jury returns unable to 
agree. Cf. Commonwealth v. Anthony, 91 Pa. Super. Ct. 518 (1927). It is 
submitted, however, that such inquiry has no appreciable coercive effect, and 
offers a practicable method for determining whether the jury should be re- 
tained for further deliberation. Cf. Montgomery v. State, 19 Okla. Cr. 
App. 224, 199 Pac. 222 (1921). The attitude of the courts is explainable 
only by their super-sensitiveness to communications by the court to the jury. 
See Lagrone v. State, 84 Tex. Cr. App. 609, 615, 209 S. W. 411, 415 (1919). 
If the inquiry is considered improper, the problem arises whether it should 
of itself be ground for reversal or whether reversal should be predicated on 
proof of actual prejudice. Some courts adopt the former view for the reason 
that the supposed coercive effect is intangible and difficult to prove. Bras- 
field v. United States, supra; Weiderman v. United States, to F.(2d) 745 
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(C. C. A. 8th, 1926). However, in view of the doubt as to the impropriety 
of the inquiry, and of the inexpediency of awarding new trials on crowded 
dockets unless there has been a substantial miscarriage, it seems better to 
reverse only on proof of actual prejudice. Eady v. State, supra; Quong Duck 
v. United States, 293 Fed. 563 (C. C. A. oth, 1923); Montgomery v. State, 
supra; (1928) U. or Pa. L. REv. 622. 









Divorce — ALIMONY — ENFORCEMENT IN Equity or A DEcrEE For ALI- 

MONY IN A SISTER STATE. — A Nevada court granted to the plaintiff a divorce 
q from the defendant, together with alimony payable in monthly installments, 
q the amount of which was fixed by consent of the parties. The defendant 
failed to pay, and the plaintiff brought a bill in an equity court of Mississippi, 
4 where the parties then resided, to establish and enforce the Nevada decree. 
: From a decree sustaining a demurrer to the bill, the plaintiff appealed. Held, 
; that a domestic court of equity may enforce a sister state’s decree for alimony. 
Decree reversed. Fanchier v. Gammill, 114 So. 813 (Miss. 1927). 

As a decree for alimony, like other money decrees, is now enforceable at 
law, some courts have denied equitable relief on the ground that the legal 
remedy was adequate. Bennett v. Bennett, 63 N. J. Eq. 306, 49 Atl. sor 
(1901); Davis v. Davis, 29 App. D. C. 258 (1907). See Page v. Page, 189 
Mass. 85, 75 N. E. 92 (1905). But cf. White v. White, 233 Mass. 39, 123 
N. E. 389 (1919). But this ground may be questioned in view of the burden 
in suing at law for each installment as it falls due. Even if accepted, however, 
the fact that the law has taken over a remedy formerly given only in equity 
does not necessarily deprive equity of jurisdiction. 1 Pomeroy, Equity 
JURISPRUDENCE (4th ed. 1918) § 182. There is a social interest in securing to 
the wife her separate maintenance which makes it desirable to give her this 
extraordinary remedy. Barber v. Barber, 21 How. 582 (U. S. 1858). See 
Sallinger, J., dissenting in Schooley v. Schooley, 184 Iowa 835, 843, 169 N. W. 
56, 59 (1918); (1917) 30 Harv. L. Rev. 518. Cf. Harper, Garnishment of 
Alimony (1928) 13 Iowa L. Rev. 164. That the wife’s position deserves pro- 
tection has been recognized in cases holding that a claim for alimony does not 
fall within the exemption laws and may be enforced by contempt, although 
ordinary decrees for money may not be so enforced. Compare Fowler v. 
Fowler, 61 Okla. 280, 181 Pac. 227 (1918), with Leonard v. State, 170 Ark. 
41, 278 S. W. 654 (1926). See (1921) 11 A. L. R. 123, 126. Furthermore, 
alimony is not discharged by bankruptcy. 30 Stat. 550 (1897), 32 STAT. 798 
(1903), 11 U. S. C. A. (1927) §35; Audubond v. Shufeldt, 181 U. S. 575 
(1901); Jn re Williams, 208 N. Y. 32, 101 N. E. 853 (1913). Objections to 
granting equitable relief which might be based on the fact that in some cases 
the parties may be residents of another state, or that the original decree 
may be subject to modification by the court rendering it, should not be the 
ground of a rigid exclusion rule, but should be addressed to the discretion of 
the court in the particular instance. These objections do not exist in the 
principal case, for under the laws of Nevada, the decree was not subject to 
modification. Sweeney v. Sweeney, 42 Nev. 431, 179 Pac. 638 (1919). Cf. 
Pryor v. Pryor, 88 Ark. 302, 114 S. W. 700 (1908). Furthermore, this fact 
would seem to bring the decree within the rule that full faith and credit 
must be given a decree for alimony as to all installments not subject to 
modification, though, of course, this recognition could be given at law. Sis- 
tare v. Sistare, 218 U: S. 1 (1901); Levine v. Levine, 95 Ore. 94, 187 Pac. 609 

(1920). See (1926) 41 A. L. R. 14109. 


















































‘ Estates — Fee Tart — BARRING THE ENTAIL BY A TENANT IN TAIL IN 
: REMAINDER. — T died in 1894, having devised realty to A for life, then to B 
and C equally during their lives, then “to their children of their bodies after 
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them,” and “in event of either dying without heirs, the property to revert 
to the survivor of heirs.” While A was in possession, B in 1900 conveyed 
his interest in the land by quitclaim deed to D. On the death of A in 1911, 
C and D entered on the land as joint tenants. C died in 1926 without issue. 
B sues D in ejectment, claiming one half of the land under the gift over under 
the will, and the other half on the grounds that the conveyance to D was in- 
valid, since a tenant in tail in remainder could not by his conveyance bar the 
entail. The lower court gave judgment for D. B appealed. Held, that B 
has a one-half interest under the gift over in the will, but that D owns the 
other one-half interest absolutely, since the conveyance by B in 1900 was 
sufficient to bar the entail. Judgment reversed and modified. Wright v. 
Jenks, 261 Pac. 840 (Kan. 1927). 

Where estates tail still exist, statutes in some states allow the tenant in 
tail in possession, or the tenant in tail in remainder together with the life 
tenant, to convey the land in fee simple by an ordinary deed and thereby bar 
the entail and all remainders and reversions expectant thereon. Mass. GEN. 
Laws (1921) c. 183, §§ 45, 46; R. I. Gen. Laws (1923) c. 296, §§ 14, 15; 
Me. Rev. Stat. (1916) c. 78, § 10. A quitclaim deed is sufficient to bar the 
entail under these statutes. Coombs v. Anderson, 138 Mass. 376 (1885). 
But a deed from a tenant in tail in remainder alone will not bar the entail. 
Whittaker v. Whittaker, 99 Mass. 364 (1868). See Allen v. Trustees of 
Ashley School Fund, 102 Mass. 262, 265 (1869). In other states, statutes 
allow a tenant in tail in possession, reversion, or remainder to convey as if he 
were seized in fee simple. Mp. ANN. Cope (Bagby, 1924) art. 21, § 25; Det. 
Rev. Cope (1915) § 3235. In Kansas, where there is no statute on estates tail, 
it has been said that a tenant in tail in possession might by ordinary deed bar 
the entail and all interests expectant thereon. See Ewing v. Nesbitt, 88 Kan. 
708, 716, 129 Pac. 1131, 1134 (1913). Since at common law the life tenant 
had to join with the remainderman in tail to bar the entail by fine or recovery, 
it has been suggested that the same requirement, in the absence of statute, 
should be made where the entail might be barred by an ordinary deed. See 
Kaes, Estates AND Future INTERESTS (2d ed. 1920) §19. Cf. Hopkins v. 
Threlkeld, 3 Har. & McH. 443 (Md. 1796). But the reasons for this rule were 
purely historical. See 2 BL. Comm. 362. And since modern policy is in gen- 
eral against entails, the present case seems sound in refusing to follow the 
common law rule. 


FEDERAL Courts — JURISDICTION: Diversity oF CITIZENSHIP — INCOR- 
PORATION FOR PURPOSE OF OBTAINING Diversity.— The stockholders of a 
Missouri corporation formed a corporation in Delaware for the purpose of 
obtaining advantages under the laws of Delaware. An additional purpose was 
to enable suit to be brought in the federal court under the diversity clause. 
The Missouri corporation transferred all its property to the Delaware cor- 
poration, and the latter brought suit in the federal court against citizens of 
Missouri. At the time the complaint was filed the Missouri corporation was 
not dissolved, but it was dissolved before trial. The defendants moved to dis- 
miss under § 37 of the Judicial Code on the ground that the transfer by the 
Missouri corporation to the Delaware corporation was collusive. 36 Strat. 
1098 (1911), 28 U. S. C. A. (1927) § 80. Held, that the federal court had 
jurisdiction. Amalgamated Clothing Workers of America v. Curley Clothing 
Co., 19 F.(2d) 439 (C. C. A. 8th, 1927). 

A transfer by a corporation to a foreign entity created solely to obtain 
diversity jurisdiction falls within the condemnation of § 37. Miller & Lux 
v. East Side Canal & Irrigation Co., 211 U. S. 293 (1908); Lehigh Mfg. Co. 
v. Kelley, 160 U. S. 327 (1895). The power of the old corporation to dissolve 
the new was deemed controlling. With logical consistency a recent case held 
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that where the old company was non-existent at the time suit was brought 
federal jurisdiction would be sustained. Black & White Taxi Cab Co. v. 
Brown & Yellow Taxi Cab Co., 15 F.(2d) 509 (C. C. A. 6th, 1926), certiorari 
granted, 273 U. S. 690 (1927). See (1926) 36 YaLE L. J. 877; (1926) 11 
Minn. L. Rev. 560. Where the transfer is by an individual to a corporation 
for the purpose of attaining diversity, it is apparent that the transferor is 
always in control. Here courts hold that if the corporation is intended to be 
permanent, its citizenship will be determinative of jurisdiction. Rojas Adams 
Corp. v. Young, 13 F.(2d) 988 (C. C. A. 5th, 1926); Venice Hunting Co. v. 
Salinovich, 16 F.(2d) 121 (C. C. A. 5th, 1926); Giddens v. Esterro Bay 
Estates, 18 F.(2d) 265 (C. C. A. 5th, 1927). But see McLean Oil Co. v. Ash- 
worth’s Heirs, 283 Fed. 422 (E. D. Tex. 1922); (1923) 36 Harv. L. REv. 482. 
The principal case advances an alternative test — that if there is no power in 
the transferor to dissolve, or if the new corporation is to be permanent, the 
transfer will withstand attack. Although this test will probably be followed, 
its consequences seem undesirable. If a rule invalidating transfers which are 
made mainly for the purpose of attaining diversity were adopted, much of the 
friction between state and federal courts, aggravated by the combination of 
the doctrines of corporate citizenship and Swift v. Tyson, would be alleviated. 


GARNISHMENT — PROPERTY SUBJECT TO GARNISHMENT— CONTINGENT 
Dests. — The defendant, a non-resident corporation, under a contract with 
M, a domestic corporation, was to receive one fifth of the profits which M 
might earn during a period of seven years. There was to be an annual ac- 
counting. Before the first payment became due, the plaintiff brought an 
action against the defendant and sought to acquire jurisdiction by attachment 
of the contract right. From a denial of its motion to vacate the attachment, 
the defendant appealed. Held, that the contract right was contingent and 
therefore not subject to attachment. Order reversed. Fredrick v. Chicago 
Bearing Metal Co., 221 App. Div. 588, 224 N. Y. Supp. 629 (1927). 

It is usually held that contingent claims are not garnishable. Webd v. 
Stenton, 11 Q. B. D. 518 (1883); Malone v. Moore, 215 N. W. 625 (Iowa 
1927). See (1898) 12 Harv. L. Rev. 141; Drake, ATTACHMENT (7th ed. 
1891) §§ 551, 552. And some garnishment statutes specifically so provide. 
See Mason v. Belfast Hotel Co., 89 Me. 381, 36 Atl. 622 (1896); Wheeler v. 
Day, 23 Minn. 545 (1877). A tendency away from this narrow rule is notice- 
able in those decisions which allow garnishment if the contingency, existing 
at the date of the writ, is removed by the date of answer. Young v. First Nat. 
Bank, 51 Ill. 73 (1869); Canfield v. Wright, 267 S. W. 301 (Tex. Civ. App. 
1924). Contra: Thomas v. Gibbons, 61 Iowa 50, 15 N. W. 593 (1883). 
Other courts have encroached on the rule by denying there is a contingency 
where the garnishee’s liability is conditioned on a mere formality, such as 
proof of loss under insurance policies. Finch v. Great Am. Ins. Co., 101 
Conn. 332, 125 Atl. 628, 38 A. L. R. 1068 (1924); Graf v. Wilson, 62 Ore. 476, 
125 Pac. 1005 (1912) semble. Contra: Smaltz Goodwin Co. v. Poppe, Inc., 
214 N. W. 762 (Minn. 1927). See (1925) 9 Minn. L. Rev. 159. Cf. Ot- 
tumwa Nat. Bank v. Norfolk, 185 Iowa 1334, 172 N. W. 3 (1919). Further- 
more, a right to demand an accounting is said to be sufficient, although eventu- 
ally nothing may be owed. Clements v. Doblin, 209 App. Div. 208, 204 N. Y. 
Supp. 413 (1924), afd, 2390 N. Y. 526, 147 N. E. 180 (1924); Cutter v. 
Perkins, 47 Me. 557 (1859). Contra: Cavanaugh v. Merrimac Hat Co., 213 
Mass. 384, 100 N. E. 662 (1913). This last exception would seem to cover 
the principal case. But the preferable solution would be the extension of gar- 
nishment to include claims which may become absolutely owing within a rea- 
sonable period. J. A. Fay & Egan Co. v. Ouachita, etc. Mills, 50 La. Ann. 
205, 23 So. 312 (18098); Farmers & Merchants Bank v. Dondelinger, 103 
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Kan. 444, 175 Pac. 109 (1918) (statute). See Sandusky Cement Co. v. A. R. 
Hamilton & Co., 273 Fed. 596, 598 (N. D. Ohio 1921); (1927) 27 Cov. L. 
REv. 880; (1928) 37 YALE L. J. 664. Contra: Webber v. Bolte, 51 Mich. 113, 
16 N. W. 257 (1883). The procedure can be that used where a debt absolutely 
owing is payable in the future — namely, the postponement of judgment or 
execution of judgment. O’Driscoll v. Manchester Ins. Committee, [1915] 
3 K. B. 499. See Nat. Surety Co. v.:Hurley, 130 Minn. 392, 395, 153 N. W. 
740, 741 (1915). This device would secure to the plaintiff any assets which 
may accrue, without compelling him to keep constant watch. And it would 
protect the garnishee, except in the unusual case where the principal defendant 
might break his contract with the garnishee rather than perform. See Webber 
v. Bolte, supra. 


IncoME Taxes — WHat 1s INcomME — AMOUNT PAID UNDER COVENANT TO 
Pay Taxes AS INCOME OF THE COVENANTEE. — The plaintiff leased the Fitch- 
burg Railroad, convenanting to pay a certain annual rental to the stockholders 
of the latter, and also all taxes assessed against the lessor company. The 
lessor’s income tax was paid by the lessee, and thereupon this amount was 
assessed against the lessor as additional income. The lessee paid the addi- 
tional assessment under protest, and brought suit to recover. Held, that the 
lessor’s original tax paid by the lessee is not income of the lessor, and hence 
not taxable. Boston & Maine R. R. v. United States, 23 F.(2d) 343 (D. Mass. 
1927). 

The only other decision on this question reached an opposite result on the 
theory that the removal of a current liability, regardless of its nature, the right 
to which has been acquired for valuable consideration, is a gain derived from 
the use of the obligor’s property, and hence taxable income. Appeal of 
Providence & Worcester Railroad Co., 5 B. T. A. 1186 (1927). . Similarly, 
interest charges paid by a third party have been treated as income of the 
original obligor. Houston Belt & Terminal Co. v. United States, 250 Fed. 1 
(C. C. A. 5th, 1918). An analogous problem is also presented in the case of 
bonds containing a tax-free covenant. But there, the tax levied at the source 
and paid by the covenantor without deduction from the amount of interest 
paid the bondholder, has been held not to constitute additional income of the 
latter even though he is permitted to deduct the amount so paid from his 
normal tax. Duffy v. Pitney, 2 F.(2d) 230 (C. C. A. 3d, 1924); Appeal of 
Mary Clark Kling, 1 B. T. A. 1048 (1925). But see Massey v. Lederer, 277 
Fed. 123 (E. D. Pa. 1921). However, by § 234(a)(3) of the Revenue Act of 
1921, and subsequent reénactments, the covenantor is not allowed to deduct 
such amount paid from his gross income. 42 Stat. 254 (1921). The result 
has been justly criticised as misplacing the burden of the tax, yet it is to be 
noted that a tax is collected which corresponds to the one denied in the prin- 
cipal case. See (1925) 25 Cox. L. Rev. 506. And in the instant case, which 
is not covered by the legislation, it would seem that the taxes paid by the 
lessee under the covenant should be deducted from its gross income and as- 
sessed as additional income of the lessor. The contract differs only in form 
from one to indemnify the lessor for taxes assessed and paid, and it would 
hardly be argued that such a contract of indemnity would not produce tax- 
able income. The court’s position logically applied would sanction a tax- 
payer’s claim that his taxable income is only the sum which will remain after 
payment of the federal income tax. The fear of the court that allowance of 
the tax would result in the collection of an enormous and unlimited sum seems 
demonstrably unsound. 


INHERITANCE TAXES — Power TO INVADE PRINCIPAL AS AFFECTING VALUE 
or EstTaTE IN REMAINDER. — Under the federal estate tax of 1921, a gift to 
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charity may be deducted in determining the net estate which is subject to 
taxation. 42 Stat. 279 (1921). A testator left his residuary estate to his wife 
and another upon trust to pay the income to the wife for life, remainder to 
certain named charities, with power in the trustees to pay part of the principal 
to the wife if at any time they considered that the income was not sufficient 
for her proper support. The executor sought to deduct the entire remainder 
before paying the tax on the net estate. Failing in this, it paid under protest 
a tax on the whole estate and sued for the difference, alleging facts which 
made it extremely improbable that an invasion of the principal in favor of 
the life tenant would ever be necessary. From a judgment sustaining a de- 
murrer to the complaint, the plaintiff appealed. Held, that it was proper to 
examine all the surrounding circumstances and to deduct the approximate 
worth of the charity’s expectation. Judgment reversed. First Nat. Bank v. 
Snead, C. C. A. 5th, decided Feb. 3, 1928. 

Since such a remainder may possibly be defeated by exhausting the estate 
in payments to the life tenant, it has been held that no deduction whatever 
should be allowed. Kahn v. Bowers, 28 Treas. Dec. 3821 (S. D. N. Y. 1925), 
afd, 9 F.(2d) 1to18 (C. C. A. 2d, 1925). See also THURBER, FEDERAL 
Estate Tax (1921) §174; Treas. Rec. 68 (1922) art. 50. But the power 
to invade the corpus is not arbitrary. Farlin v. Sanborn, 161 Mich. 615, 
126 N. W. 634 (1910); Angell v. Angell, 28 R. I. 592, 68 Atl. 583 (1908). 
Hence the instant case, in examining the circumstances and weighing proba- 
bilities, seems to have reached a more reasonable result. When, as is true in 
most of the states, the tax is not on the estate as an entirety but on each 
interest, a power to draw on the principal in favor of the life tenant raises 
somewhat different problems, since it is possible to postpone the assessment 
until the amount which the remainderman actually receives is determined. 
One type of statute makes a tax on a contingent remainder payable immedi- 
ately at the highest possible rate, subject to refund with interest by the state 
if subsequent events make it necessary. See Jn re Blun’s Estate, 176 App. Div. 
189, 162 N. Y. Supp. 458 (1916). Cf. In re Post’s Estate, 96 Misc. 531, 160 
N. Y. Supp. 684 (1916); (1916) 1o Itt. L. Rev. 301. Most of the statutes, 
however, fail to provide machinery suitable for meeting this problem. And 
the courts have adopted widely varying methods in filling the gap. See 
People v. People’s Savings Bank & Trust Co., 314 Ill. 529, 145 N. E. 597 
(1924); In re Cassidy’s Estate, 122 Me. 33, 118 Atl. 725 (1922); In re Clark’s 
Estate, 270 Mo. 351, 194 S. W. 54 (1917); Appeal of Lawmann, 131 ‘Pa. 346, 
18 Atl. 900 (1890). The remedy, under both federal and state statutes, would 
seem to be a specific amendment to cover this situation; the problem is one 
for legislators, not for judges. 


INJUNCTIONS — CoMPARATIVE INJURY RULE—EFFECT OF FAILURE TO 
SEEK TEMPORARY INJUNCTION. —R owned two adjacent lots and lived on 
one of them. She sold the vacant lot to Z, who covenanted that if she erected 
a dwelling house thereon, it would be only a single-family house. R died and 
her administrator sold the house and lot to the plaintiff, who had knowledge 
of the covenant. £ sold her lot to the defendant, who had notice of the 
covenant but considered it personal to E and R. The defendant began to 
erect a three-family house; when it was partly completed, the plaintiff sought 
a permanent injunction to enforce the covenant. Before the case came on to 
be heard, the defendant had completed the house. The lower court dismissed 
the bill, and the plaintiff appealed. Held, that the covenant bound the de- 
fendant so as to entitle the plaintiff to damages, but since the defendant had 
acted in good faith and the plaintiff had failed to secure a temporary injunc- 
tion, the relatively slight loss to the plaintiff and the probable great damage 
to the defendant would not warrant the granting of a permanent injunction. 
Reversed and remanded. Bauby v. Krasow, 139 Atl. 508 (Conn. 1927). 
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Those courts which hold the granting of an injunction entirely a matter of 
discretion frequently apply the comparative injury rule under which the 
damage to the plaintiff is weighed against the probable injury to the de- 
fendant. Richards’s Appeal, 57 Pa. 105, 113 (1868); Hunter v. Carroll, 64 
N. H. 572, 15 Atl. 17 (1888); McCann v. Chasm Power Co., 211 N. Y. 301, 
105 N. E. 416 (1914); Wilkins v. Diven, 106 Kan. 283, 187 Pac. 665 (1920). 
Although complete good faith on the part of the defendant is not required 
in order to invoke the application of the rule, it has been consistently held 
that he cannot plead relative injury where, as in the instant case, his probable 
loss has been materially increased by his own activities after receiving notice 
of suit. Van Joel v. Hornsey, [1895] 2 Ch. 774; Turney v. Shriver, 269 Ill. 
164, 109 N. E. 708 (1915); Zves v. Edison, 124 Mich. 402, 83 N. W. 120 
(zg00). Furthermore, in the instant case the defendant might have avoided 
all possible loss by seeking an interpretation of the covenant before commenc- 
ing to build. See Conn. Gen. Stat. (191°) § 5113. It may perhaps be urged 
that the defendant was justified in completing the house since the plaintiff’s 
failure to secure a temporary injunction deprived him of the protection of the 
customary bond to indemnify him against loss. But this view has wisely not 
been adopted by the courts, for the defendant is in no worse position than if 
the plaintiff had sought a temporary injunction and had been denied it. 
Tucker v. Howard, 128 Mass. 361 (1880); Enfield Toll Bridge Co. v. Hartford 
& New Haven R. R., 17 Conn. 40 (1845). See 5 Pomeroy, Equity Juris- 
PRUDENCE (2d ed. 1919) § 1971. 


PARTNERSHIP — PARTNERSHIP PROPERTY — FIRM NAME As Part or Goop 
Witt. — Vernon C. Brown & Co. was an established partnership of stock- 
brokers. One of the partners died. Vernon C. Brown, as a survivor, con- 
tinued the business, retaining the firm name, but he refused to account for the 
value of any good will. From a decree of the surrogate court holding the 
deceased partner’s executors in default for acquiescing in this action, and sur- 
charging their accounts accordingly, the executors appealed. Held, that the 
firm name had not obtained any independent trade meaning, and, in the ab- 
sence of the individual’s consent, the name could not be sold as a firm asset. 
In the Matter of Brown, 242 N. Y. 1, 150 N. E. 581 (1926). 

In spite of early decisions to the contrary, it is now clear that a firm name 
may be a valuable asset as part of the salable good will of a partnership. 
Slater v. Slater, 175 N. Y. 143, 67 N. E. 224 (1903). See Laube, Good Will 
in Professional Partnerships (1927) 12 Corn. L. Q. 303. But the older de- 
cisions have been followed recently in cases of professional partnerships of 
musicians and bankers— even though the name was an impersonal one — 
where the good will rested: peculiarly on the ability and honesty of the indi- 
vidual partners. Bailey v. Betti, 241 N. Y. 22, 148 N. E. 776 (1925); 
Messer v. The Fadettes, 168 Mass. 140, 46 N. E. 407 (1897); Read v. 
Mackey, 47 Misc. 435, 95 N. Y. Supp. 935 (1905). Prevention of possible 
fraud on the public is the modern justification; yet fraud will occur only where 
the name, though impersonal, indicates to the public certain individuals whose 
skill is relied upon. Cf. Christy v. Murphy, 12 How. Pr. 77 (N. Y. 1856). 
Such reliance does not exist when the name indicates only an organization 
whose personnel may change from year to year. This principle is illustrated 
in the cases, like the instant case, where the name is a personal one, indicating 
an individual or individuals whose ability is relied upon. Here protection to 
the public is well given. Masters v. Brooks, 132 App. Div. 874, 117 N. Y. 
Supp. 585 (1909); Levy v. Walker, 10 Ch. D. 436 (1878). Cf. Blakely v. 
Sousa, 197 Pa. 305, 47 Atl. 286 (1900). And the consent of the members of 
the firm to the sale should be immaterial. But cf. Rowell v. Rowell, 122 Wis. 
1,09 N. W. 473 (1904). In-case of a voluntary sale, however, there may be an 
absence of any party to prevent the transaction. But if a “secondary mean- 
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ing,” one which designates nothing but the organization, has become attached 
to the name, it should be sold as a firm asset, for there is no deception of the 
public. Snyder Mfg. Co. v. Snyder, 54 Ohio St. 86, 43 N. E. 325 (1896); 
Slater v. Slater, supra. Cf. Banks v. Gibson, 34 Beav. 566 (1865); Burchell 
v. Wilde, 82 L. T. R. 576 (1900). In such a case, ccnsent of the owner 
is material; but it should be found in absence of an agreement to the con- 
trary, in order to protect the other partners whose efforts have added to its 
value. Cf. Holmes v. Holmes, etc. Mfg. Co., 37 Conn. 278 (1870); Horton 
Mfg. Co. v. Horton Mfg. Co., 18 Fed. 816 (C. C. Ind. 1883). 


RECEIVERS — NATURE AND GROUNDS OF RECEIVERSHIP — LIMITATIONS ON 
THE DoctTRINE OF FRIENDLY REceIvers. — A stockholder’s bill was filed in a 
state court, praying the appointment of receivers. While this suit was 
pending, a creditor’s bill was filed in a federal court by a simple contract 
creditor, also asking for receivers. The defendant corporation, in the federal 
suit, admitted the allegations of the bill and consented to the appointment. 
The plaintiff in the federal suit was merely nominal and had brought the action 
at the instigation of the defendant corporation, which also procured a stay in 
the state suit so that the federal receivers would be first appointed. The sub- 
sequently appointed state receivers moved to have the property turned over 
to them, and appealed from the order denying the motion. Held, that 
although the federal receivers would ordinarily have prevailed since the objects 
of the suits were different, yet the federal receivers must be dismissed since 
their appointment had been improperly secured. Decree reversed. Harkins 
v. Brundage, 48 Sup. Ct. 268 (U. S. 1928). 

The “ friendly receivership ” is largely a product of a case decided twenty 
years ago. In re Metropolitan Railway Receivership, 208 U. S. 90 (1908); 
(1908) 3 Inv. L. Rev. 385. But the doctrine had previously been forecast. 
Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 380 (1893); Horn v. 
Pere Marquette R. R., 151 Fed. 626 (C. C. E. D. Mich. 1907). A simple 
contract creditor has since been able to secure the appointment of a receiver, 
if the defendant waived an action at law and admitted the allegations of the 
bill, and such a suit has not been considered collusive. DEwiINc, FINANCIAL 
Poticy oF CorPoRATIONS (1926) 947-52. The instant case expressly limits 
the Metropolitan Railway rule to the situation where administration by a 
federal receiver so appointed has been allowed to continue without objection 
to a point where it would be detrimental to all concerned to discharge him. 
Here the court guarded against possible injury to third parties by ordering the 
surrender to the state court to be conditional on confirmation of all that had 
been done by the federal receiver. The case may be said to represent the 
culmination of a general tendency to curb the “ friendly receivership.” Pusey 
& Jones Co. v. Hanssen, 261 U.S. 491 (1923); Lion Bonding & Surety Co. v. 
Karatz, 262 U.S. 77 (1923); United States v. Butterworth-Judson Corp., 269 
U. S. 504 (1926). See (1927) 41 Harv. L. REv. 73. 


RESTRAINT OF TRADE— ACTION BY STOCKHOLDER TO ENJOIN HIS Cor- 
PORATION FROM ENGAGING IN A COMBINATION ILLEGAL UNDER THE SHER- 
MAN Act.— The plaintiff filed a stockholder’s bill against his corporation to 
enjoin as illegal its control over four subsidiary railroads. It was charged 
that the defendant’s domination, through stock ownership, of four parallel 
and potentially competing roads was in violation of the anti-trust laws. The 
Clayton Act provides that “ any person . . . shall be entitled . . . to injunc- 
tive relief . . . against threatened loss or damage by a violation of the 
antitrust laws . . . when and under the same conditions and principles as 
injunctive relief against threatened conduct that will cause loss or damage is 
granted by courts of equity... .” 38 Stat. 737 (1914), 15 U. S.C. A. 
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(1927) § 26. Held, that a stockholder has no standing under this section to 
have his corporation enjoined from violating the anti-trust law, since he can 
show no “ threatened loss or injury.” General Investment Co. v. New York 
Central R. R., 23 F.(2d) 822 (C. C. A. 6th, 1928). 

Before the Clayton Act became applicable, it was held that a defendant: 
could not be enjoined from conspiring in restraint of trade to the plaintiff’s 
injury, on the ground that the plaintiff's sole remedy was that provided by 
the Sherman Act — namely, a suit at law for damages. Paine v. Neal, 244 
U. S. 459 (1917). But if the injunction had been asked by a stockholder 
against his corporation to prevent the corporate property from being diverted 
to illegal uses, a somewhat different problem would have been presented. In 
an earlier case such a suit was allowed on general equity principles. Shawnee 
Compress Co. v. Anderson, 209 U. S. 423 (1908). Cf. Graves v. Cambria 
Steel Co., 298 Fed. 761 (S. D. N. Y. 1924). But in later cases the court 
assumed that the doctrine of Paine v. Neal would prevent such suits also. 
Geddes v. Anaconda Mining Co., 254 U.S. 590 (1921); Gen. Investment Co. 
v. Lake Shore, etc. Ry., 260 U. S. 261 (1922). However, the Clayton Act, 
which was inapplicable in these decisions, allows an injunction to a private 
party on general equity principles, and the Supreme Court has assumed that a 
suit by a stockholder against his corporation is within this statute. Geddes v. 
Anaconda Mining Co., supra. Such a suit is not open to the objections which 
bar a stockholder’s action to recover the money penalty in the corporation’s 
behalf where the corporation, though injured, refuses to sue. If that action 
is brought at law there are technical difficulties. United Copper Co. v. Amal- 
gamated Copper Co., 244 U. S. 261 (1917). And if the suit for the penalty 
is brought in equity the defendant loses a jury trial. Fleitmann v. Welsbach, 
240 U. S. 27 (1916). Cf. Decorative Stone Co. v. Business Trades Council, 
reported in U. S. Daily, Feb. 17, 1928, p. 8 (C. C. A. 2d). 


TAXATION — Property SUBJECT TO TAXATION — PROPERTY HELD UNDER A 
CONDITIONAL SALE SUBJECT TO LIEN FOR VENDEE’S TAXES. — Personal prop- 
erty held by a purchaser under a conditional sale was taxed with other prop- 
erty subject to taxation against him, and was levied on to satisfy an execution 
against him for the entire amount of the taxes. The sellers filed a claim to 
such personalty, and tendered a sum which, if the taxes were prorated, would 
represent the amount due on this property. The other property was sufficient 
to satisfy the remainder. A statute provided that, “ Taxes shall be paid be- 
fore any other debt, lien or claim whatsoever, and the property returned or 
held at the time of giving in, or after, is always subject.” Ga. Crvit Cope 
(1910) §1140. From a directed verdict for the plaintiff, the claimant ap- 
pealed. Held, that the vendee’s taxes could be collected from this property. 
Judgment affirmed. Jordan v. Baggett, 140 S. E. 902 (Ga. App. 1927). 

Since the vendor retains only a security title to the property, it is generally 
held that taxes thereon are assessable against the vendee. Singer Sewing 
Machine Co. v. Cooper, 263 Fed. 994 (S. D. Ohio 1920). And under an ap- 
propriate statute, such property without question would be primarily liable 
therefor. Lewis Construction Co. v. King County, 60 Wash. 694, 111 Pac. 
892 (1910). Cf. Minshull v. Douglas County, 133 Wash. 653, 234 Pac. 661 
(1925); Lydecker v. Palisade Land Co., 33 N. J. Eq. 415 (1881). In addi- 
tion, it would seem within legislative competence to provide that all taxes 
assessed against the vendee should constitute,a prior lien thereon. It is well 
settled that mortgaged property, real or persOnal, may be subjected to a prior 
lien for all the taxes of the mortgagor. Albany Brewing Co. v. Meriden, 48 
Conn. 243 (1880); Union Cent. Life Ins. Co. v. Black, 247 Pac. 486 (Utah 
1926). But the mortgagee’s interest will prevail if it arises prior to the 
enactment of the statute providing for such a tax lien. Finn v. Haynes, 37 
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Mich. 63 (1877). The only conflict arising on the authorities occurs when 
the statute, while providing that all taxes of the mortgagor shall constitute a 
lien, is silent as to its quality. A number of courts nevertheless accord the 
lien superiority. Minneapolis Threshing Mach. Co. v. Roberts County, 34 
S. D. 498, 149 N. W. 163 (1914); State of Minnesota v. Central Trust Co., 
94 Fed. 244 (C. C. A. 8th, 1899). Contra: Central Trust Co. v. Third Avenue 
R. R., 186 Fed. 291 (C. C. A. 2d, 1911); Bibbins v. Clark & Co., 90 Iowa 
230, 57 N. W. 884 (1894). The court in the principal case, however, inter- 
prets the statute as giving such priority, and the equitable doctrine of mar- 
shalling assets is held inapplicable. Cf. Albany Brewing Co. v. Meriden, supra. 
But cf. In re Oxley, 204 Fed. 826 (D. Wash. 1913). The hardship caused by 
denying the latter can be justified only on the ground that the collection of 
government revenue must not be subjected to the delay which would result if 
marshalling were allowed. Cf. Hersee v. Porter, 100 N. Y. 403, 3 N. E. 338 
(1885); Sears v. Cottrell, 5 Mich. 251 (1858). 


Witts — Construction — ExcLusion FROM DEvISE IN GENERAL TERMS 
or LAND Hep By TestaTor AS Mortcacee. —A testator devised to A “all 
the real estate which I may own at my decease” in certain towns. At the 
time of making the will, the testator owned absolutely certain lands in 
the towns named, which he still retained at his decease. Also at the time of 
the will, A owed the testator a debt secured by a mortgage of realty in one 
of the towns, and he later purchased another lot from him, giving back a pur- 
chase money mortgage. X also purchased a lot from the testator, giving back 
a mortgage. On a petition for the construction of the will, A claimed the three 
mortgages with the benefit of the debts they secured. Held, that a devise in 
general terms presumptively does not embrace realty held as security for 
debts, and that accordingly the mortgages follow the debts which they secure 
and _ under the residuary clause. Blaisdell v. Coe, 139 Atl. 758 (N. H. 
1927). 

A devise of specified lands of which the testator was mortgagee will pass the 
mortgage debt, since the testator will not be presumed to have intended a 
hollow gift of the security title to be held for another’s benefit. Derby v. 
Derby, 252 Mass. 176, 147 N. E. 842 (1925); Battey v. Battey, 94 Neb. 720, 
144 N. W. 786 (1913); Jn re Carter, [1900] 1.Ch. 801. Contra: Ex’rs of 
Marshall v. Hadley, 50 N. J. Eq. 547, 25 Atl. 325 (1892). Cf. Martin v. 
Smith, 124 Mass. 111 (1878). And when the devise is in general terms and 
the only lands which will fit the description are held by the testator as mort- 
gagee, the mortgage debt will pass. Woodhouse v. Meredith, 1 Mer. 450 
(1816). But in either case this presumption may be rebutted by evidence of 
a contrary intent. Bowen v. Barlow, L. R. 11 Eq. 454 (1871); 1 JARMAN, 
WItts (6th ed. 1910) 968. It is settled, however, that a general devise does 
not pass the beneficial interest in mortgages held by the testator. Strode v. 
Russel, 2 Vern. 621 (1708); 1 JARMAN, WILLS 966; 1 Pace, WILLts (2d ed. 
1926) 1442. Yet courts and text-writers have uniformly laid down the pre- 
sumption that a general devise passes the bare legal title to lands of which 
the testator was seised as mortgagee. Jackson v. DeLancy, 13 Johns. 537 
(N. Y. 1816); 2 ScHtouLter, Witts, Executors, AND ADMINISTRATORS (6th 
ed. 1923) 1274. Thus the mortgage debt may go to one person and the se- 
curity right to another, an undesirable result. Though a devise of all the 
testator’s lands in certain towns, is technically specific, for the purpose of 
construction its general terms raiSe the same problem as a true general devise. 
The court in the instant case wisely overthrows the artificial presumption that 
a general devise embraces realty held as mortgagee, finding that the intent of 
the normal testator is that the debt shall carry with it the mortgage security. 
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THE BUSINESS OF THE SUPREME Court. A Study in the Federal Judicial 
System. By Felix Frankfurter and James M. Landis. New York: The 
MacMillan Co. 1927. pp. viii, 349. 


As the title of this book suggests, to understand the business of the Supreme 
Court of the United States it is necessary to understand the entire federal 
judicial system. This book presents a complete history of the organization | 
and operation of that system from the date of the first Judiciary Act, in 1780, 
to the Act of February 13, 1925, which made fundamental changes in the 
appellate jurisdictions of the Circuit Courts of Appeals and the Supreme 
Court. The main purpose of the authors has been to furnish a basis for deal- 
ing with problems of practice arising under the new Act and with future legis- 
lation relating to the federal judicial power. To a proper understanding of 
these matters a complete historical review of the federal judicial system is 
necessary. This work divides the field into three broad periods: The first is 
from the organization of the federal judicial system to the Civil War; the 
second, from the Civil War to the creation of intermediate courts of appeal 
in 1891; and the third, from the date of the Circuit Courts of Appeals Act 
to the present time. 

The first chapter covers the period prior to the Civil War and deals with the 
first Judiciary Act and the political and commercial conditions which led to 
the decision by Congress to establish a system of misi prius federal courts 
throughout the country, and describes the operation of that system and 
such alterations as were made in it down to the Civil War. Chapter II, after 
pointing out that the business of the federal courts has come from the inter- 
ests that at different periods have been predominant in our national life, gives 
attention to the new problems and enormous increase in business of the courts 
arising during the reconstruction period and as a result of the Act of March 3, 
1875, which enlarged the jurisdiction of the lower federal courts to cover all 
cases arising under the Constitution, laws and treaties of the United States. 
It describes the congestion of the calendar of the Supreme Court and the 
proposal for intermediate courts of appeal, which culminated in the Act of 
March 3, 1891, known as the Circuit Courts of Appeals Act. Chapter III 
describes the operation of the Circuit Courts of Appeals Act and some conse- 
quences not contemplated by its framers which flowed from it, and miscellane- 
ous legislation to modify it and reduce the growing congestion of the Supreme 
Court docket, followed by the enactment of the Judicial Code in 1911, which 
fused the nisi prius work in a single court of original jurisdiction by abolishing 
the Circuit Courts. This chapter also deals with the Criminal Appeals Act 
and the conditions which led to its passage. 

Chapter IV describes the courts of special jurisdiction, such as the Court 
of Customs Appeals and the short-lived Commerce Court. The establishment 
of the Court of Claims, which took place in 1855, is considered in Chapter I. 

Chapter V describes the operation of the Judicial Code and the conditions 
which led to various postwar Judiciary Acts, and the development of the new 
technique in constitutional arguments, in which appreciation of facts is a de- 
cisive element. The outstanding features of this period were legislation allow- 
ing the Supreme Court to review those decisions of the highest courts of the 
states upholding as well as those denying a federal right, and the Act of Sep- 
tember 6, 1916, which afforded some relief to the congestion of business in 
the Supreme Court by narrowing the right of review of state decisions deny- 
ing federal claims. 
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Chapter VI describes the conferences of senior circuit judges and the in- 
troduction of more efficient administrative methods for the dispatch of the 
business of the courts. 

Chapter VII brings us to the Act of February 13, 1925, the culmination of a 
long series of efforts to enable the Supreme Court to keep abreast of its docket 
by shutting off cases of minor importance and permitting the court to direct 
its attention to matters of national significance and importance, by making 
review by the Supreme Court largely through the discretionary writ of 
certiorari. 

Finally, Chapter VIII deals with the future of Supreme Court legislation, 
presents an interesting comparative analysis of the business of that court at 
various dates, and concludes with an illuminating discussion of the peculiar 
functions of the Supreme Court in our governmental system. 

This brief outline of the scope of the book falls short of suggesting its true 
quality. The authors have made no attempt to deal with the decisions of the 
Supreme Court as they have affected our constitutional history, nor is there 
much that is biographical or that relates to the personality or attainments of 
the justices. The book is limited in scope to a history of the federal judicial 
system and the political and economic conditions which have influenced its 
operation and the legislation on the subject, and the authors have held stead- 
fastly to their objective. Superficially, the laws defining the powers and juris- 
diction of the federal courts seem dry things, and lawyers practicing in those 
courts rarely stop to realize that these laws are not mere technicalities, but a 
reflection of the fundamental principles of our dual system of government. 
The outstanding feature of the book is the illuminating way in which the au- 
thors have dealt with their subject, by presenting at every stage of their dis- 
cussion the political, social, or economic conditions which explain the legisla- 
tion relating to the federal judicial system. 

Another striking feature is the thorough and exhaustive research disclosed. 
Almost every sentence is backed by extensive footnotes, which suggest that no 
available material has been overlooked. The footnotes themselves contain 
much interesting material, and one feels an abiding confidence in the conclu- 
sions stated. 

The final chapter is particularly fine in its analysis of the peculiar functions 
of the Supreme Court. 

The authors make a well-equipped team to deal with this subject. Professor 
Frankfurter has had a varied experience at the bar, in public office, and at the 
Harvard Law School, where jurisdiction of the federal courts is one of his 
courses, and Professor Landis adds to his other qualifications the experience 
of having served as a law clerk to a Justice of the Supreme Court, with the 
opportunity thus afforded to observe the Court’s operations. 

This is not a mere textbook on federal practice and procedure. It is a vivid 
picture of the system, and contains a wealth of material necessary to a true 
understanding of the meaning of the statutes which have created and now de- 
fine the jurisdiction of our federal courts. It is not, of course, a book to be 
widely read by laymen. The authors are not superficial enough to have suc- 
ceeded in dressing up their subject for popular consumption, if they had tried. 
Lawyers who practice in the federal courts who fail to avail themselves of the 
material here presented will miss an opportunity to add to their equipment for 
dealing with questions of power and jurisdiction, and any lawyer or student 
of our constitutional system will find in this book much of absorbing interest. 


Witi1am D. MITCHELL. 
Washington, D. C. 
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HANDBOOK OF FEDERAL JURISDICTION AND ProcepuRE. By Armistead M. 
Dobie. St. Paul: West Publishing Co. 1928. pp. xiii, 1151. 


From this singularly well-written volume but one thing is lacking, and that 
is any explanation of the unpardonable omission by the publishers of a table 
of cases. It would seem to be obvious that the prevalence of the case system 
in American law schools has enabled the average young law clerk to attack 
most of the problems on which he is asked to report with the foreknowledge 
of one or two leading cases.1 Assuming he possesses a memory of at least 
average retentiveness, his normal procedure upon taking a textbook off the 
shelf will be to turn instinctively to the table of cases, with the expectation of 
being thereby enabled to open at the chapter if not at the very section where 
the most enlightening discussion of his problem is to be found. Elder lawyers, 
recalling causes celébres of their own, will use a table of cases as a link be- 
tween experience and authority, between the old generation and the new. 
Such tables have the further quality of enabling the lawyer to discover up to 
what date the author has carried his examination of decisions. And yet text- 
books continue to appear without the simple time-saving device of a table of 
cases.” 

While we have chosen to pillory Professor Dobie’s book in order to call 
attention to a really regrettable tendency among publishers (for the omission 
is presumably not the author’s fault), yet apart from the above feature, the 
book is astonishingly well done. In the preparation of a “ Hornbook” of 
narrow dimensions a keen selective faculty is a prime requisite, and Professor 
Dobie here shows himself well endowed. Furthermore, the author must be 
careful not to let a desire for brevity result in sending the reader off “ half- 
cocked.” Here, too, the author has avoided the traps that beset him and has 
turned out a product in which one finds, instead of incompleteness, a positively 
artistic finish in his statements, and a rare talent for anticipating and satisfy- 
ing in a word or two almost every question (even questions not strictly pro- 
cedural) which the opening paragraph or headnote is calculated to stir up in 
the reader.® ° 

A feature of the book which this reviewer does not recall having seen else- 
where is short lists in the footnotes of “ representative cases.”* These are 
supplied not because they construe the statute in the text, but because they 
give the practitioner illustrations of how and when to proceed under it. Such 
cases may helpfully point the way to model forms; they may also amount in 
practice to a holding that the statute actually means what it says. 

Should a further demonstration of the ample merits of this book be re- 
quired, it should suffice to mention two more. One is the author’s modesty — 
manifested in his willingness to quote with due acknowledgment well-turned 
statements from others in the same field, notably Street, Rose, and Williams. 
Moreover, a veritable symposium of legal writers is sometimes held on prob- 
lems of unusual difficulty.5 The other is the evident heed given by the author 





1 Case Books are not unknown in Professor Dobie’s special field: Meprna, Cases 
ON FEDERAL JURISDICTION AND PROCEDURE (1926), is cited a hundred times in his 
footnotes. 

2 E.g., Cottier, Bankruptcy (Gilbert’s ed. 1927) ; FLETCHER, CYCLOPAEDIA OF 
CorPoRATIONS (1919); Foster, FEDERAL Practice (6th ed. 1922); Gerarp, New 
Yorx Reat Property (Mason’s ed. 1926) ; Goopricn, Conriicr oF Laws (1927); 
MonTCOMERY, FEDERAL JURISDICTION AND ProcepureE (Mason’s ed. 1927) ; Pomeroy, 
SPECIFIC PERFORMANCE (3d ed. 1926); Smitu, Recetvers (Tardy’s ed. 1920). 

8 This quality is noticeable in the treatment of ancillary jurisdiction (p. 322), 
attachments (p. 644), and counterclaims (p. 701). Random examples are found 
in the notes to pages 19, 69, 246, and 707. 

* See the notes on pages 33, 251, 819, 871, and 941. 

5 See e.g., pp. 208 and 707. 
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to recent general criticisms of textbooks. For instance, the reviewer of Jones 
on Evidence in the Columbia Law Review observed: “‘ Some day the lawyers 
of this country are going to wake up to the usefulness of law magazines in the 
practice of law.” ® Blindness to the possibilities of law review articles and 
notes is a stigma from which Professor Dobie is entirely free. 

The book deserves to advance to a position of undisputed preéminence in 
the field of federal practice. 

PaxToN BLarR. 
New York City. 





THE DISTRIBUTION OF POWER TO REGULATE INTERSTATE CARRIERS BETWEEN 
THE NATION AND THE STATES. By George G. Reynolds. New York: 
Columbia University Press. 1928. pp. 434. 


“The purpose of this discussion is to show how the control of carriers en- 
gaged in interstate transportation is divided between the state and the federal 
governments and to trace the process of judicial interpretation and legislative 
activity by which the present distribution of powers has gradually evolved 
from the provisions of the United States Constitution.” This statement from 
the author’s preface accurately describes his book, with the qualification that 
the final chapter, which is entitled “The Present Distribution of Power and 
Proposed Changes,” is devoted almost entirely to carriers subject to the In- 
terstate Commerce Act rather than to carriers generally. However, most in- 
terstate transportation of importance, except that by motor vehicles, comes 
within the scope of that act; and the discussion does include the problem of 
their regulation, a problem the difficulty of which has been materially in- 
creased by the decision of the Supreme Court in Buck v. Kuykendall.+ 

In tracing the process of judicial interpretation, the author divides his dis- 
cussion into three periods: 1789 to 1887, 1887 to 1920, and 1920 to 1927. His 
points of division are obviously the dates, respectively, of the enactment of 
the Interstate Commerce Act and the Transportation Act, 1920; but, as a 
basis for further justification of this division, he points to the development 
during 1887-1920 of federal legislation resulting from the conception of the 
commerce power as a power to foster and protect interstate commerce as well 
as to regulate it in other respects; while the third period, 1920-1927, he de- 
scribes as characterized by the fact that the growing exertion of the federal 
commerce power engendered litigation in the courts on the part of protesting 
state authorities as well as on the part of the carriers regulated. 

The chapters reviewing the development of judicial interpretation in these 
three periods are followed by a chapter outlining the federal legislation regu- 
lating interstate carriers, and the resulting limitation upon state authority 
which, but for such affirmative federal legislation, might otherwise be exerted. 
The judicial and legislative summaries in these chapters evince careful and 
thorough study. They present clearly and accurately 2 the important decisions 





6 Patterson, in (1927) 27 Cor. L. Rev. 1017. 

1 267 U.S. 307 (1925). 

2 There is one error which seems of importance to the reviewer. At pp. 80- 
81 the author quotes from Marshall’s opinion in Gibbons v. Ogden, 9 Wheat. 1, 209 
(1824), the well-known passage: “It has been contended by the counsel for the 
appellant that, as the word to ‘ regulate’ implies in its nature full power over the 
thing to be regulated, it excludes, necessarily, the action of all others that would 
perform the same operation on the same thing. That regulation is designed for 
the entire result, applying to those parts which remain as they were, as well as to 
those which are altered. It produces a uniform whole, which is.as much disturbed 
and deranged by changing what the regulating power designs to leave untouched, as 
that on which it has operated. There is great force in this argument, and the court 
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and statutes; but so much of this ground has been covered heretofore that 


greater condensation and compression would have seemed desirable. 

The concluding chapter is devoted to a consideration of the proposals for 
change which have resulted because of the great mass of duties devolved upon 
the Interstate Commerce Commission and because of the desire in certain 
quarters for a greater degree of local control. After considering the three 
principal suggestions, (a) decentralization by the creation of regional federal 
agencies, (b) decentralization by authorizing state authorities to act as federal 
agencies, (c) removal of restraints upon state power by limiting the scope of 
federal regulation, the author’s analysis leads him to support the second as a 
principle of further development. In this conclusion this reviewer agrees. 
If there are weaknesses in state commissions, they would probably be dupli- 
cated in regional federal commissions; and the development of federal power 
as regards interstate carriers, with the consequent limitation of state power, 
has been the result of economic necessity due in large part to the cen- 
tripetal tendencies of many forces, especially those having to do with inter- 
state intercommunication, which have been operating with steadily increasing 
effect for a hundred years. Federal power is bound to respond to the facts 
of the situation, and the proposal to limit federal regulation in favor of local 
control derives from the theories of Mrs. Partington. 

Moreover, relief to the Interstate Commerce Commission can be accom- 
plished by the gradual integration of the activities of the state commissions 
with the activities of the federal tribunal, where there is a proper basis for 
such relation. The present method of codperation furnishes the germ from 
which greater codrdination is certain to develop. In addition, it provides a 
plan in accord with the political institutions of the country. 

With regard to the regulation of the motor vehicle, the author subscribes to 
the proposals which would restore this matter to the regulating power of the 
states, subject to appropriate federal control. For this purpose he would in- 
voke the principles sustained by the Supreme Court in the case of Clark Dis- 
tilling Co. v. Western Maryland Ry.* 

The author is to be congratulated on the scholarly and dispassionate man- 
ner in which he has developed his thesis. 

Henry Worr BIKLE. 

University of Pennsylvania Law School. 





Tue Law or Rapio ComMuNICATION. By Stephen Davis. New York: 
McGraw-Hill Book Co. 1927. pp. ix, 206. 


The author’s duties as Solicitor of the Department of Commerce have 
given him an intimate connection with the radio situation, and the public is 
fortunate in receiving the benefit of his experience and reflections in this book, 
which was awarded the Linthicum Foundation Prize by the Faculty of Law 





is not satisfied that it has been refuted.” This excerpt is cited as authority for the 
conclusion that the great Chief Justice “ believed that the grant to Congress of 
power to regulate commerce was in its nature inconsistent with the continued exer- 
cise of the same power by the States” (p. 80). But this paragraph from the opin- 
ion in Gibbons v. Ogden comes at the conclusion of Marshall’s discussion of the 
question whether “a State can regulate commerce with foreign nations and among 
the States while Congress is regulating it.” 9 Wheat. at 200 (Italics ours). He had 
previously stated that he could dismiss the inquiry whether the power to regulate 
commerce among the states “ is surrendered by the mere grant to Congress, or is 
retained until Congress shall exercise the power” because the power “has been 
exercised ” by Congress. 9 Wheat. at 200. 
3 242 U. S. 311 (1917) 
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of Northwestern University. Besides presenting the statutes and decisions 
bearing on his subject directly, Mr. Davis has ably drawn on legal analogies 
with the hope of forecasting the development of the law in this new domain. 

After an initial chapter describing present conditions, he takes up “ The 
Right to Engage in Radio Communication ” and sensibly concludes that there 
is no ether proprietorship, either in the federal and state governments, or in 
the private owner of the soil. Justification must be found elsewhere for limi- 
tations on radio waves than in the right to exclude others from one’s prop- 
erty. However, ample reasons for legal control exist, which the author groups 
under three heads: 1 “ regulation by the federal government under its author- 
ity over interstate and foreign commerce; regulation by the state under its 
general police powers, including, as to certain stations, those applicable to 
public utilities; and the restrictions which arise from a person’s duty to 
conduct his own activities, however legitimate in themselves, so as not unduly 
to disturb his neighbors.” This classification is not entirely satisfactory, for 
the duties in the third group arise to some extent from federai and state legis- 
lation, and it is hard to define the police power so as not to include the “ sic 
utere tuo” principle. 

Federal jurisdiction is chiefly discussed in Chapters III, IV, and V, which 
conclude that radio communication is commerce, even when not for profit; 
point out that intrastate radio activity is necessarily subject to federal con- 
trol if it conflicts with interstate transmission on the analogy of the Minne- 
sota Rate Cases,? and that the possibility of disturbance by a station’s 
“whistling” interference with other stations extends far beyond the area 
in which its own messages are intelligible or even audible; summarize the 
federal statutes prior to the Radio Act of 1927, with judicial decisions; and 
comment at length on that Act, which is reprinted in full in the Appendix. 

Chapter VI is entitled “State Jurisdiction.” Interesting examples are 
given of ordinances regulating reception interference, which may sometimes 
constitute a nuisance, but Mr. Davis cites zoning laws and other analogies 
to show that the scope of legislative regulation under the police power is 
by no means limited by the common law definition of nuisance. He thinks 
that a city may compel intrastate broadcasting stations to be located outside 
of the city limits so as to avoid the blanketing effects which result upon re- 
ceiving sets within the immediate vicinity of the station. A corresponding 
limitation of the time of broadcasting is possible. A bill introduced in the 
Connecticut legislature made unlawful all interference with broadcasting be- 
tween six in the evening and midnight, but neglected to state which of two 
stations interfering with each other should be guilty.2 Whether an interstate 
station can be regulated under the local police power is open to argument.* 

The law of public utilities undoubtedly does apply to commercial wireless 
companies and does not apply to amateurs, but broadcasting stations fall 
between. While the owner of a receiving set would make no distinction be- 
tween stations which make no charge for their services and are entirely de- 
voted to matter which the owner chooses to send out, and stations which 
are operated wholly or in part on a toll basis, it is possible that these latter 
are “affected with a public interest.” Mr. Davis goes into this problem 
at considerable length. Applying the threefold classification of Wolff Pack- 
ing Co. v. Industrial Court,® he shows that since radio stations have no pub- 
lic grant of privileges imposing a reciprocal duty of public service like the 
railroads and are not survivals of old-time regulation of all callings like inns, 
they can only be public utilities if they fall within the third group, in which 





1 Pf, at. 4 P. 02: 
2 230 U. S. 352, 399 (1913). 5 Pp. 92-107. 
8 P. or. 6 262 U. S. 522, 535 (1923). 
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“the owner, by devoting his business to the public use, in effect grants the 
public an interest in that use and subjects himself to public regulation to the 
extent of that interest.” Since the services of a toll radio station are offered 
only to a limited class’ and its capacity and responsibility for interesting its 
listeners necessarily forbid indiscriminate transmission by all-comers, Mr. 
Davis concludes that there is not a dedication to the public use. “ Except- 
ing the commercial point-to-point stations, radio communication has not 
reached the public utility stage and perhaps will not.” 

It is perhaps unfair to criticize this argument as artificial since it is so 
because of artificial reasoning by the court whose decision is final. The 
threefold classification cannot survive rational analysis.* Railroads and inns 
are not really public utilities for different reasons than the businesses 
grouped by the Supreme Court in its third class, grain elevators, street rail- 
ways, or public warehouses. Furthermore, the consequences of a public in- 
terest are varied: duty to serve all, liability to rate regulation, liability to 
other kinds of governmental control, power of eminent domain, and so on. 
A given utility may be subject to some of these consequences but not others, 
according to its nature. Thus, inns have no power of eminent domain. Or, 
to put the matter more accurately, the real question is not, whether we label 
a business a public utility, but whether it should possess a particular attribute 
in view of its relation to the public. For instance, are radio stations subject 
to rate regulation? Mr. Davis answers that if such regulation is advisable in 
the public interest, full power to provide it will be found in the federal 
government under the commerce clause.® But not all interstate businesses 
are subject to federal rate regulation, only those “ affected with a public 
interest.” And if radio is so affected for this purpose, it may also be under 
another public duty not to discriminate unreasonably between applicants for 
the privilege of broadcasting. This does not mean that it is obliged to accept 
all-comers without regard to its capacity. Neither is a Pullman car. It does 
not mean that it must allow a bad musician or a dull speaker to spoil its 
evening program. Once again, the nature of the service determines the pub- 
lic duty. But it may mean that if it allows the presidential candidate of one 
party to speak for a charge, it must give an equal time to each of his rivals. 

Chapter VII deals with “ Conflicting Rights in Reception and Transmis- 
sion.” After discussing various kinds of wrongful interferences with trans- 
mission and reception, which are usually solved by the law of nuisance, it 
presents the vital problem of two licensed stations each operating in a proper 
manner but upon the same wave length. Since there are not enough available 
wave lengths to go around, this is likely to happen until the federal power 
to assign wave lengths under the Radio Act of 1927 is effectively exercised. 
Leaving that power aside, Mr. Davis argues that priority should govern, 
and cites analogies from water rights, trademarks, telephonic interference, 
conflicting claims to ice between harvesters and persons wishing to cross a 
pond, and wild animals. The priority rule has actually been applied in an 
Illinois case.1° The late comer is “somewhat like the automobile driver 
wishing to park on a public street, but finding the places already occupied. 
While inherently he has the same privilege as everyone else, he may not re- 
move a car already parked in order to put his in its place.” 14 





7 Mr. Davis cites as analogous Louisville & Nashville R. R. v. West Coast 
Naval Stores Co., 198 U. S. 483, 498 (1905), which declared a wharf not open to 
all-comers because of the limited facilities. 

8 See Robinson, The Public Utility Concept in American Law (1928) 41 Harv. 
pe 277, 285; Rabinowitz, The Kansas Industrial Court Act (1923) 12 Cai. L. 

9 P. 107. 

10 Tribune Co. v. Oak Leaves Broadcasting Station, Inc. (unreported, Circ. 

Ct. Cook County, IIl., Nov. 1926), quoted by Davis, at p. 130. 11 P, 131. 
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“ Broadcasting of Copyright Matter” is treated in Chapter VIII. At 
least three questions arise. (1) Is the performance of copyrighted music 
solely for the purpose of broadcasting a performance “for profit”? While 
the decisions are not unanimous, one Circuit Court of Appeals has decided in 
the affirmative, and Mr. Davis says that this has been generally accepted 
by the broadcasters as a statement of the law.1? (2) If copyrighted music is 
played “for profit” at a concert or a restaurant with the authority of the 
composer, is the company which broadcasts it obliged to obtain a fresh 
authorization for itself, or does the license to perform include broadcasting 
privileges without an additional royalty? (3) If such a performance “ for 
profit” is unauthorized by the composer, is the broadcaster of the music 
liable for contributory infringement? These last two questions are still 
open. 

Chapter IX, “Control of Broadcasting Programs,” raises an interesting 
question. Station A arranges an attractive program. Station B picks it up 
and retransmits it without permission. Assume no problem of copyright to be 
involved. May A have a remedy for the purloining of its program by a 
competitor? The author argues for relief on the bases of literary property 
and unfair competition. 

“ Libel and Slander ” over the radio are clearly actionable,!* but odd diffi- 
culties exist. When a speaker reads defamatory matter into the microphone, 
is this libel or only slander? Old cases held an oral reading of libelous 
letters in the presence of the listener to be libel, but Mr. Davis thinks these 
do not apply to the radio situation where the existence of writing or print is 
not conveyed to the listeners. Again, is the broadcasting company liable for 
whatever is said, like a publisher of a libelous book or newspaper, regardless 
of actual knowledge of the prospective spreading of defamation? On the 
analogy of telegraph companies transmitting defamatory messages, the com- 
pany should only be under a duty of due care. What is the venue of an action 
or prosecution for defamation? Suppose a radical speaker in North Dakota 
speaks contemptuously of George Washington, and he is heard in the state of 
Washington, where libels on the dead are criminal.‘* May he later be pun- 
ished in Washington? Mr. Davis’s argument suggests that he would be wise 
in keeping out of that state. 

The final chapter on “ International Law ” is a résumé of various conven- 
tions and agreements. 

In the next few years many judicial decisions are probable which will neces- 
sitate a new edition, but in spite of the present meager authorities the author 
has been able to give a fruitful discussion of all the legal aspects of radio 
which have as yet become apparent. The usefulness of his book to the 
practitioner is great. In addition he has furnished teachers of law with 
several fascinating problems. 


Harvard Law School. 


ZECHARIAH CHAFEE, JR. 





Private LAw SOURCES AND ANALOGIES IN INTERNATIONAL Law (With Special 
Reference to International Arbitration). By H. Lauterpacht. London: 
Longmans, Green and Co., Ltd. 1927. pp. xxv, 326. 


This volume does great credit to the Faculty of Laws of the University of 
London, where it was written on the basis of a dissertation for the doctorate. 
The author set out to inquire whether the current disparagement of private 





12 P, 159. 18 Chapter X. 
14 See State v. Haffer, 94 Wash. 136, 162 Pac. 45 (1916). 
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law as a source of, and analogy for, public international law receives “ con- 
firmation from the practice of states and the history of international law.” 
The style may at times give rise to a suspicion that the result of the inquiry 
was foreseen from the beginning, for the vigorous treatment of the “ self- 
sufficiency ” of the “ positivist school”’ and the marshalling of arguments are 
in the spirit of controversy rather than of investigation. The author takes as 
his text Holland’s dictum that “international law is but private law writ 
large,” with the object of pointing out that “there is no need or justification 
for divorcing international law, a still undeveloped law of co-ordinated en- 
tities, from a system of law, equally governing relations of co-ordinated 
entities, in which the ideals of legal justice and of the sovereignty of law are 
admittedly realised in a very high degree.” 

In chapter II on public international law and private law, the author deals 
with the “ dogmas of sovereignty,” and attacks the current notion that the 
application of international law depends on the will of the states affected. He 
finds that “it is now gradually being recognised that there is nothing in the 
interests protected by international law which is fundamentally different from 
those protected by municipal and private law.”+ Between individuals and 
states, “‘ there is a legal difference of degree only.” It seems a logical result 
of this view to say that “ there is nothing in international law which is funda- 
mentally opposed to individuals and other legal persons becoming subjects of 
international rights and duties, z.e., subjects of international law,” and the con- 
trary view is attributed by the author to an effort to fit the facts of inter- 
national life into definitions. Hence it is concluded that “ international public 
law belongs to the genus private law.” States as “ co-ordinated legal entities 

. subordinated to a higher rule,” are merely subject to “a higher private 
law.” 

Analogy to the author is “identity or similarity of proportion.”? He 
recognizes that the recourse to private law sources is “ fraught with dangers.” 
Hence, “ only general principles of private law recognised by the main systems 
of jurisprudence, ascertained by comparative study and, if possible, declared 
by scientific opinion as fit object. of any future attempt at unification of pri- 
vate law, are a suitable object of analogy.” * Moreover, “not every relation 
between states has its counterpart in private law.” 

Chief among the analogies which the author finds to be drawn in the practice 
of states is that between sovereignty and property. The usefulness of the 
analogy is examined and vindicated with reference to such problems as those 
of prescription and servitudes in international law, as well as the problem of 
state succession. The responsibility of states is similarly rested on analogy to 
the principle of fault in private law, with any existence of absolute liability to 
be explained as an exception. But the author finds his strongest analogy in 
dealing with treaties as contracts. ‘“ The legal nature of private law contracts 
and international law treaties is essentially the same.” * But “ indiscriminate 
appeal ” must not be made to the rules of private law in dealing with treaties. 
“Tt is only general principles of the private law of contracts, following with 
logical necessity from the very conception of that institute of law, which may, 
and must, be applied.”® For instance, there is “no warrant for testing the 
validity of a treaty from the point of view of the English-American doctrine 
of consideration.” But when a term of private law is employed in a treaty, 
the author would press the analogy, and the illustration of this with respect to 
the League of Nations mandates produces such questionable conclusions as 
that the League of Nations possesses sovereignty over the territories under 
mandate. In procedural law, the author finds that the conceptions of estoppel 
and res judicata have been borrowed for international law from private law. 





1P.72, 2 P.83. 3 P. 8s. * P. 156. 5 P. 176. 
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Part III is devoted to a study of various international arbitrations in which 
private law conceptions have been adopted; “ international tribunals, in ap- 
propriate cases, either state expressly that a particular rule of private law is 
applicable to the case in question, or give a decision which, although identical 
with the corresponding provisions of private law, is described as a general prin- 
ciple of law or as a rule of universal jurisprudence.” © 

It is gratifying to have the author’s insistence on fresh examination of our 
premises in international law, and his attack on some of the positivist theses 
will not be resented in America. But to the reviewer, it is questionable 
whether he has not pressed a patent truth too hard. In a sense, all law is a 
whole, and municipal law and international law must be builded out of kindred 
jural materials. But to say that “ those principles of private law which are 
generally accepted, and which embody a rule of justice and common sense, are 
recognised as principles applicable in international law, even when of a 
technical and formal character,” seems to carry assimilation too far. The 
interests of members of a world community are not often to be understood in 
terms of those interests which municipal law is designed to protect, and it can 
hardly serve much purpose to insist on their identity; indeed, it may possibly 
lead to false conclusions. The reviewer, at any rate, finds no assistance in the 
law of property for understanding the law of sovereignty, nor does he find 
clarification in describing treaties as contracts. Mr. Lauterpacht warns against 
a student’s taking his own municipal law as the basis of international law; but 
the warning will be more frequently ignored than heeded, and one could 
easily cite monstrous results in the past. It seems a safer course to make a 
sharp distinction between the two, without attempting to neglect those clear 
analogies which may sometimes be at hand. We need a re-examination of the 
law of nations in its application to the actual international life of our time far 
more than in its relation to conceptions applied in municipal law. The author 
has not attempted to examine the usefulness of the conceptions which he 
analyzes in serving the needs of international society, and without such ex- 
amination, little purpose is to be served by our being referred to the “ justice 
and common sense” of municipal law. It can hardly be along this road that 
“ the frontiers of international law ” are to be pushed “into territory not yet 
included in its domain.” 

Man ey O. Hupson. 
Harvard Law School. 





FEDERAL HEALTH ADMINISTRATION IN THE UNITED STATES. Harper’s Public 
Health Series. By Robert D. Leigh. New York: Harper and Brothers. 
1927. pp. 687. 

This is a well-written and interesting description of the public health serv- 
ices of the United States Government. Pages 1-79 present a clear account of 
the development of public health administration, and of the powers of the 
national government in the field of public health. They are followed by a 
series of chapters on the development and present status of the several types 
of public health services. Chapters VII and VIII tell the somewhat sordid 
story of the medical care of world-war veterans. Chapter XI, on the national 
quarantine against epidemic diseases, is an interesting account of the manner 
in which national powers gradually replaced state and local activities. 

Chapters on “ Federal Stimulation and Aid” and on “ Public Health and 
the Federal Problem ”! present perhaps the most valuable discussion in print 
of the problem of codperation among various governmental agencies in an im- 
portant public function. The author properly says that, “A logical, water- 
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tight, and final division of functions of government into those that are in- 
herently or properly national, state and local is an idle academic dream far 
from the facts of government and of life.” 2, He concludes that the federal aid 
system in the field of public health is an effective means of centralized super- 
vision over decentralized state administration.* Incidentally he discusses the 
problem of local as against state health administration, and concludes that 
rural health administration presents the most serious problem, and that, “ If 
the only alternatives are an untrained, ignorant village health organization and 
an expert, vigorous state health organization, the latter will be preferred in 
many disease emergencies.” * As the author illustrates elsewhere in his book, 
an inefficient state and local service in the field of quarantine was of necessity 
replaced by an efficient national authority. 

The concluding chapters, on the attempts at national health reorganization, 
the relation of public health to national administrative reorganization, and the 
public health personnel problem, complete a valuable and stimulating study. 
The book does not purport to be a study in administrative law, but is rather 
an account of how federal health functions developed, and an analysis of their 
present problems. The book is on the whole non-technical, and for this reason 
lays a better basis for an understanding of the problem, and of the need for a 
more effective coordination of the various federal agencies now performing 
public health functions. The volume is interesting to read, and its readable- 
ness is promoted by the printing of notes at the end of the book rather than 
at the bottom of pages. An extensive bibliography and an adequate index 
add to its usefulness. 

Professor Leigh’s volume will naturally be contrasted with Dr. James A. 
Tobey’s “ The National Government and Public Health,” issued in 1926 as one 
of the Studies in Administration of the Institute for Government Research. 
In its scope Dr. Tobey’s voiume is more comprehensive, but has somewhat 
the aspect of a public document, as was necessary in an investigation con- 
ducted for the primary purpose of informing legislators and of promoting 
action by Congress. Professor Leigh’s volume permits a freer criticism of 
practices and of individuals; Dr. Tobey’s is more concrete in recommenda- 
tions for immediate action. While dealing with the same topics, the two books 
thus supplement each other. Dr. Tobey’s monograph, prepared for the In- 
stitute for Government Research, on “ The Medical Department of the Army ” 
appears to have been published too late to be used by Professor Leigh. 


WALTER F. Dopp. 
Yale Law School. 





Tue Later Court HANps IN ENGLAND FROM THE I5TH TO THE 17TH CEN- 
Turies. By Hilary Jenkinson. Cambridge: University Press. 1927. 
pp. 200, and portfolio of 44 plates. 


In this work the scientific resources of the classical paleographer are ap- 
plied to the less lovely but much more frequent and useful hands with which 
the historian is brought into daily contact. As the medieval period has al- 
ready been covered by an earlier book,’ students now have excellent guides 
for all styles of English writing down to modern times. The period now 
under review is distinguished by the great increase of secretaries, both of state 
and private, and by masses of state papers and private documents, in addi- 
tion to the usual legal documents which were already numerous in the earlier 





2 P. 435. 8 P. 453. 4 P. 462. 
1 JoHNSON AND JENKINSON, ENGiIsH Court Hanns 1066-1500 (1915). Book- 
hands are admirably treated in THompson, GREEK AND LATIN PALEOGRAPHY (1912). 
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age. These newer types of manuscripts are in a variety of hands, and, for the 
benefit of experts, Mr. Jenkinson analyses them elaborately into their respec- 
tive categories, with the assistance of the old treatises on writing and the 
Common Paper of the Scriveners’ Company, large portions of which are here 
reproduced in facsimile. At the same time, the beginner is not forgotten, and 
in Chapters II and VII he is led by an experienced teacher to study writing 
from the only really sound approach — that of the pen and the writer. The 
diagrams of “stroke-action” are a valuable contribution to the study of 
current hands. Various ancillary studies are also introduced and add mate- 
rially to the interest of the book: writing materials, language, punctuation, 
procedure, archives, are described, and valuable bibliographies are given for 
further reference. Finally, the recent Reports on transcribing and editing ? 
are considered and illustrated by scrupulous transcriptions of the forty-four 
magnificent plates which accompany the work. The period is that of the 
earliest documents relating to this country; and this book will provide an 
indispensable critical guide both to English State Papers and to American 
records and archives. At the same time it is an unusually handsome piece 
of book production; stately printing, good margins and a broad imperial- 
quarto page all contribute to set forth with richness and dignity an important 
and valuable treatise. 

A few casual notes will show the sort of side-light which this study throws 
upon matter of legal history. The discussion of signatures is a reminder that 
writings not under seal are now common; the paraphe which often accom- 
panies a signature (or even the signature itself) was sometimes called a 
“firm ”; and this word later became the common name for a partnership, 
whose acts were witnessed by its special “firm.” Then too, the mystery of 
ss. is laid bare. The chapter on punctuation will remind us that the old indif- 
ference to it has survived in the rule that the punctuation is no part of an 
English statute, and that at best it is but “a sort of contemporanea 
expositio.” 
THEODORE F. T. PLUCKNETT. 
Harvard Law School. 





A TREATISE ON THE LAw oF Property. By William F. Walsh. Second 
Edition. New York: Baker, Voorhis & Co. 1927. pp. Ixxxiv, 8209. 


Professor Walsh has added in this new edition two chapters: one on “ Pos- 
session and Ownership,” the other on “ Title to Chattels,” and additional notes 
and sections dealing with personal property. He has broadened the title to 
“A Treatise on the Law of Property.” We thoroughly like the book. The 
author’s object, an outline, has confined him to eight hundred pages, and by 
comparison with Tiffany’s work the book appears more in the nature of a 
manual than a treatise; but it is a reasoned manual and in some portions, 
notably in the chapter on future interests and easements and profits is very 
full. The subject of “ Landlord and Tenant ” is skillfully compressed into 
one hundred pages. We wish, however, that we had a more complete treat- 
ment in certain portions, notably in the chapters on “ Powers” and “ Adverse 
Possession.” 

We are not quite clear what definition of “property ” the writer prefers, 
but we believe it to be that “ property ” is “the land or thing owned, or the 
interest or right in the land or thing, when the owner has a limited right of 
user or a right to the future enjoyment of the land or thing, or a mere right 





2; Butt. or THE INsTITUTE oF Historicat RESEARCH (1923) 6-25; 3 ibid. 
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or chose in action, where one is owner of a mere right uncennected with any 
tangible land or thing.” + “Estate” he defines as “the interest in the land 
which the owner has, the nature, extent and duration of his ownership.” ? 

Needless to say, Professor Walsh does not adopt the Hohfeldian nomen- 
clature. 


Harvard Law School. 


J. WaRREN. 





A WorkING BIBLIOGRAPHY OF GREEK Law. By George M. Calhoun and 
Catherine Delamere. With an introduction by Roscoe Pound. Cam- 
bridge: Harvard University Press. 1927. pp. xix, 144. ) 


This is the first of the Harvard Series of Legal Bibliographies under the 
editorship of Mr. James. In spite of its evident comprehensiveness, the 
arrangement seems unfortunate and appears to detract considerably from its 
usefulness. The works are listed according to authors, these being arranged 
in alphabetical order. There is no subject or title index. Professor Calhoun 
explains this omission on the score of expense. If, however, a choice was 
necessary, it would seem preferable to have adopted a subject rather than an 
author arrangement. Not only is there no guide but chance to help the seeker 
for information on any particular topic, but there is no aid save the title to 
disclose the subject of any particular work. 

With regard to the substance of the book, it would appear, so far as the 
reviewer can judge, thoroughly exhaustive for the classical era — the only one 
where this quality is claimed by the author. Maschke’s Willenslehre, which 
evidently appeared too late for inclusion, may here be mentioned by way of 
appendix. For other periods there is obvious an element of arbitrariness, to 
which Professor Calhoun confesses in his preface. Thus it is strange to find 
Mitteis’ Roman Law till Diocletian, an attempt to portray the law as it was 
before Greek influence had entered, and to miss Taubenschlag’s Roman Law 
in Diocletian’s Time * which deals ex professo with Greek infiltrations. Simi- 
larly an article by Rabel on the Aly efotdns is cited without the attack 
thereon by Lipsius or Rabel’s replication in the following numbers of the 
same periodical. It is hoped that the authors’ successors in the Harvard 
Series will adopt a subject arrangement either on historical lines, such as 
Gross’ Sources of English Legal History, or on the order used by the Digests 
or Institutional books of the particular legal system, such as Grandin’s 
Bibliographie. Finally, it would seem to be a useful function of a work of 
this kind to append explanatory or descriptive, if not critical, remarks for 
the purpose of helping the reader. 

J. B. THAYER. 

Harvard Law School. 





BOOKS RECEIVED 


ABHANDLUNGEN ZUM INTERNATIONALEN PRIVATRECHT. By Franz Kahn. 
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